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STATE OF VERMONT 

PUBLIC SERVICE BOARD 
 
 

Petition of Chelsea Solar LLC for a Certificate ) 
of Public Good Pursuant to 30 V.S.A. §248      ) 
authorizing the installation and operation of a   )  
2.0 MW solar electric generation facility at       ) 
500 Apple Hill Road, Bennington, Vermont      ) PSB Docket No. 8302 
 
 
 

BRIEF OF LIBBY HARRIS 
 
 
 NOW COMES the Intervenor, Libby Harris, pro se, and submits the following 

Brief in support of her position that the petition of Chelsea Solar LLC for a Certificate of 

Public Good ("CPG") authorizing the installation and operation of a 2.0 MW solar 

photovoltaic electricity generation facility located at 500 Apple Hill Road in Bennington, 

Vermont should be denied. 
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I. INTRODUCTION 

The Petitioner, Chelsea Solar LLC, proposes to construct one of two contiguous 

commercial-scale solar electric generating facility (hereinafter “Facility”) in a highly 

visible area of the Town of Bennington, Vermont.  Chelsea Solar LLC has not established 

Vermont residency and operates out of offices on Wall and Water Streets, New York, 

New York. The proposed Facility would be located on a forested parcel of land owned by 

a real estate holding company, PHL LLC, associated with the petitioner, where existing 

trees buffer winds and traffic noise for the residential community immediately uphill, and 

contains wildlife habitat, rare and very rare plants.  

Harris opposes the petition on the grounds that Chelsea Solar LLC has failed to 

provide evidence that construction and operation of the proposed project will meet the 

Public Service Board (PSB) requirement that contiguous projects shall be served by 

separate access roads and separate infrastructure.  Additionally, the petitioner has not 

provided evidence that construction and operation of the proposed project will not have 

an undue adverse affect on aesthetics and the public health and safety as required by 30 

V.S.A. § 248 (b)(5). In the absence of positive findings with respect to these statutory 

requirements, the Board should conclude that the proposed project does not promote the 

public good, and a CPG should not be issued.   

Harris moves to stay the issuance of the CPG in this Chelsea Solar docket until 

after the PSB completes review of the second Apple Hill Solar project.   
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II. Procedural History of Two Contiguous Standard Offer Projects Sharing 
Road and Interconnection Infrastructure  
 
On May 16, 2013, the PSB issued an Order1 that grappled with the question of how to 

treat two contiguous projects located on the same parcel of land that were the lowest 

bidders in the Standard Offer RFP process.  The Order cites the relevant section of law. 

Pursuant to Section 8002(14), a "plant" is: 
an independent technical facility that generates electricity from renewable 
energy. A group of newly constructed facilities, such as wind turbines, 
shall be considered one plant if the group is part of the same project and 
uses common equipment and infrastructure such as roads, control 
facilities, and connections to the electric grid. 

 
The PSB denied one of the two projects in a 2 to 1 decision, 
 

Because both proposals are located on the same parcel of land and have similar 
interconnection points, we conclude that the Bennington Solar Project and the 
Apple Hill Solar Project constitute a single 4.0 MW plant for the purposes of 
Section 8002(14). However, since the two projects were submitted as separate 
bids, we conclude that the first project is a valid 2.0 MW project and that the 
addition of a second project on the same land would render the plant a single 4.0 
MW facility. Therefore, we find that the second project does not comply with the 
statute or Board requirements, and we are removing the proposal with the higher 
price to adjust the scope of the project to comply with the 2.2 MW per plant limit 
set by Section 8005a(b). Accordingly, consistent with Section 8002(14), Section 
8005a(b) and our Docket 7533 Order, we are accepting only the Bennington Solar 
Project, which has a lower price, as an eligible plant for the RFP consideration 
process. 

 
In his dissent2 of May 22, 2013 Board Member Burke cites an October 16, 2009 Order in 

Docket 7533 which clarified the rules for Standard Offer projects: 

I would have disqualified the Bennington Solar Project and the Apple Hill Solar 
Project proposals since both proposals are located on the same parcel of land 
and have similar interconnection points.  
 

                                                
1 http://psb.vermont.gov/sites/psb/files/orders/2013/2013-
05/78737874OrderReRFPSelection.pdf 
2 http://psb.vermont.gov/sites/psb/files/orders/2013/2013-05/7873-7874BurkeOpinion.pdf 
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…any collection of generation components that meets the definition of a plant, 
and exceeds the 2.2 MW cap, shall be removed from the queue, although the 
generation components may reapply for the standard offer if the scope of the 
project is adjusted to comply with the 2.2 MW cap. 
 

The applicant petitioned the Board to reconsider, arguing the two projects were 
 

independent technical facilities” because as proposed they would connect with the 
electric grid through separate three-phase lines, be separated by a fence, have 
separate access roads, use separate inverters, transformers and other equipment, 
and have different financing parties.3   
 

On June 28, 2013, the Board issued an Order4 again rejecting the two contiguous solar 

projects on one parcel exceeding the Standard Offer cap of 2.2 MW, stating, “we have 

made clear that proposed facilities must be sufficiently independent to constitute separate 

plants.” 

Thomas and Michael Melone of Allco Renewable Energy appealed the PSB’s 

Order on behalf of Ecos Energy LLC.  In its Opinion5 of March 28, 2014, the Vermont 

Supreme Court reversed the PSB, finding for the applicant based on the applicant’s 

representations of the project,  

The projects will not share common roads, control facilities, or connections to the 
electric grid.  Each of the projects will have a separate interconnection agreement 
with GMP and separate interconnection facilities designed and owned by GMP, 
which would limit the capacity of each to 2.0 MW. 

 
 

A. Shared Infrastructure Findings of Facts  
 

1. Chelsea Solar intends to construct the Facility utilizing Willow Road. [TH, p. 41 

ln. 12] 

                                                
3 http://law.justia.com/cases/vermont/supreme-court/2014/2013-308.html 
4 http://psb.vermont.gov/sites/psb/files/orders/2013/2013-
06/7873%267874OrderReEcosRequestForReconsideration.pdf 
5 http://law.justia.com/cases/vermont/supreme-court/2014/2013-308.html 
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2. All site clearing, site preparation and construction traffic for the project will 

access the project property off of Willow Road. [TH, p. 41 lns. 16] 

3. Decommissioning activities would access through Willow Road. [TH, p. 41 ln 22] 

4. No site clearing, site preparation, or construction traffic will utilize the Apple Hill 

Road driveway.  [Wilson spf. at 2-3 and Exhibit CS-ECOS-4]. 

5. Chelsea Solar will use the permanent Apple Hill access road for project 

operations and maintenance. [TH, p. 42 ln 15] 

6. Once operational, the Project will require little onsite Petitioner staff presence.  

[Wilson pf. at 8-9] 

7. Access to the Apple Hill Project site is via Willow Road, which will be upgraded 

as part of the Project. [Prefiled testimony of Mark Kane, Apple Hill Docket 8454, 

p. 4 ln 16] 

8. The Chelsea Solar Project will interconnect with an overhead GMP distribution 

line along Willow Road to the south of the Project.  [Wilson pf. at 5 and Exhibit 

CS-ECOS-4.] 

9. The Apple Hill Project will interconnect with an overhead GMP distribution line 

along Willow Road to the south of the Project footprint. [Prefiled Testimony of 

Brad Wilson in Docket 8454 Apple Hill, p. 5, ln 87] 

                                                
6 
http://psb.vermont.gov/sites/psb/files/docketsandprojects/Solar/Mark%20Kane%20Prefil
ed%20Testimony.pdf 
7 
http://psb.vermont.gov/sites/psb/files/docketsandprojects/Solar/Prefiled%20Testimony%
20of%20Brad%20Wilson_Part1.pdf 
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10. The Apple Hill Project will tap into an overhead three-phase electric line that will 

be in place along Willow Road. [Prefiled Testimony of Brad Wilson in Docket 

8454 Apple Hill, p. 21, ln. 10] 

 
B.  The Project Violates the Rule Against Shared Infrastructure 
 
The procedural history in this case identifies the criteria necessary for two 

contiguous Standard Offer projects to be considered as separate plants under 30 V.S.A. 

8002(14).  The PSB found that “the projects must be sufficiently independent to 

constitute separate plants.”  The VSC reversed the PSB rejection of one of the two 

projects, but agreed that the project must “not share common roads” or “connections to 

the electric grid.” 

Chelsea Solar plans to clear the site, construct the project, interconnect with the 

electric grid and decommission the project utilizing Willow Road and only Willow Road.  

Chelsea Solar’s connection to the electric grid depends entirely on a power line extension 

along Willow Road.  Chelsea Solar stretches the definition of “separate plants” by 

claiming that its “permanent” access road for Chelsea Solar is via Apple Hill Road.   

Harris is challenged to further argue that the two contiguous projects share a 

common road, Willow Road, and share connections to the electric grid via the same GMP 

power line extension along Willow Road, because the PSB is reviewing both cases 

separately, as though the other project does not exist.  Harris cites facts from testimony 

submitted with the petition in Docket 8454 Apple Hill Solar to offer proof of the shared 

road and electric grid interconnection infrastructure by both Apple Hill Solar and Chelsea 

Solar.  Harris acknowledges the Apple Hill testimony is not in the record in the Chelsea 
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Solar docket.  However, Harris believes the PSB must consider the information from the 

Apple Hill docket in the Chelsea Solar docket in order to make findings in this docket 

regarding this substantive issue.   

In the alternative, Harris moves that the PSB stay issuing the CPG in this Chelsea 

Solar docket until this argument can be considered in the Apple Hill docket, so the 

decision on this issue is made with the full information necessary from each docket. 

The facts in Dockets 8302 and 8454 clearly show that both projects are sharing 

the same road, Willow Road, for development of the plant and for interconnection to the 

grid.  One road, Willow Road, is proposed to be upgraded for both projects.  GMP 

proposes to construct one new power line to serve both projects.  By definition,  “if the 

group is part of the same project and uses common equipment and infrastructure such as 

roads, control facilities, and connections to the electric grid”, these two projects are one 

plant.  Both projects therefore violate Section 8002(14).  Chelsea Solar and Apple Hill 

Solar should not be rewarded for its attempts to game what is clearly the legal standard 

by considering the definition of “the plant” to cover only the finished Facility, and not the 

roads and power lines necessary to access, clear, construct and decommission the plant.  

Without utilizing Willow Road for access to the Chelsea Solar project, there would be no 

plant at all for Chelsea Solar to maintain via the Apple Hill Road.  Chelsea Solar’s 

arguments are disingenuous at best and at worst, are insulting to the PSB’s clear legal 

standard requiring that two contiguous power plants must be served by separate access 

roads and electric infrastructure. 
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III.        Aesthetics Findings of Fact  

11. Chelsea Solar, LLC has submitted a petition for a Certificate of Public Good 

pursuant to 30 V.S.A. Section 248 for the installation and operation of a 2.0 

megawatt solar electric generation facility (Facility) located at 500 Apple Hill 

Road in Bennington, Vermont.   

12. The Facility is proposed to be located on a portion of a 27.3 acre forested parcel 

of land on the east side of Route 7 and owned by the petitioner’s real estate LLC.  

The Facility will occupy 15 acres +/- of the parcel.  The Facility proposes to clear 

14.85 acres, grade 2.24 acres, and establish .75 acres of impervious surface. 

13. The proposed project parcel consists of forested woodland, highly visible from all 

major roads entering and leaving the area north of Bennington, including the 

Vermont Welcome Center and the Bennington Battle Monument, and proposes to 

utilize a permanent access road through lands on Apple Hill that fall under a deed 

restriction that prohibits commercial development.  

14. The structures in the neighborhood uphill from the project parcel are primary 

residences that benefit from intact the 27 acre forest that buffers traffic noise and 

wind. 

15. Chelsea Solar has not analyzed either wind or noise in the vicinity of the property 

and does not consider the loss to the area that the forest currently provides in the 

form of wind and noise buffers. [TH, p.26 ln18] 

16. Chelsea Solar acknowledges that clearing the site involves a significant amount of 

vegetation. [TH, p. 29 ln 12]. 
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17. Chelsea Solar does not know the current ambient or background noise levels in 

the Apple Hill neighborhood in the vicinity of the Harris home. [TH, p. 43 ln 7] 

18. Chelsea Solar submitted a noise study by Rincon, without disclosing the author’s 

name or providing a resume. [TH, p. 44 ln 12] 

19. Upon questioning, Chelsea Solar provided the name Chris Bersbach as the 

preparer of the noise study. [TH, p. 44 ln 19] 

20. Brad Wilson of Chelsea Solar is not an expert on noise. [TH, p. 45 ln. 14] 

21. Brad Wilson testified on noise on behalf of Chelsea Solar. [TH, p. 45 ln 20] 

22. Chelsea Solar’s noise study’s modeling by Rincon predicts that noise levels will 

increase no more than 3 dBA at most receptors once the existing Chelsea Solar 

site trees are removed. [TH, p. 46 ln 1] 

23. The Federal Highway Administration’s Highway Traffic Noise and Noise Barrier 

Design Handbook states, “This size of vegetation area may provide up to 5 dBA 

of noise reduction.  Taller, wider and denser areas of vegetation may provide even 

greater noise reduction.  The maximum reduction that can be achieved is 

approximately 10 dBA.” [TH, p. 52 ln 10] 

24. Brad Wilson of Chelsea Solar is not aware of recent windstorm damage in the 

Apple Hill neighborhood affecting multiple properties. [TH, p. 53 ln 3] 

25. Chelsea Solar has not hired a forensic meteorologist to conduct a wind study to 

determine the effect of removing 15 acres of trees that are screening the homes 

above from high wind impacts. [TH, p. 43 ln 15] 
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26. Chelsea Solar is aware that the potential for increased winds is a concern of 

neighbors living uphill in the Apple Hill residential neighborhood. [TH, p. 54 ln. 

19, p. 55 ln. 3] 

27. Chelsea Solar did not conduct a wind study due to cost, in both dollars and time, 

to perform. [TH, p. 55 ln 5] 

28. Chelsea Solar submitted a statewide map of Wind Speeds at 80 m as its only 

evidence in this docket on wind. [Exhibit CS-MOU-1, p. 41] 

29. Chelsea Solar is proposing no mitigation measures for potential increase in wind 

levels because it does not believe there is an impact to be mitigated. [Exhibit CS-

MOU-1, p. 13, Response 19] 

30. Chelsea Solar will not agree to investigate the cause of future damage to the 

residential neighborhood if the forest is cut and wind damage occurs. [TH, p. 58 

ln. 11] 

31. For the Chelsea Solar project the vegetation south of the project was considered to 

be remaining as part of the development of this project. [TH, p. 24 ln 15] 

32. Chelsea Solar project was evaluated as a stand-alone project. [TH, p. 25 ln 6] 

33. Chelsea Solar’s aesthetics expert has not analyzed either wind or noise in the 

vicinity of the property. [TH p. 26 ln 19] 

A. The Project Will Have An Undue Adverse Impact on Aesthetics and 
Public Health and Safety   
 
Section 248 (b)(5) requires the PSB to find that an in-state facility will not have an 

undue adverse effect on aesthetics or the public health and safety. 
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(b) Before the Public Service Board issues a certificate of public good as required 
under subsection (a) of this section, it shall find that the purchase, investment or 
construction: 

(5) with respect to an in-state facility, will not have an undue adverse 
effect on esthetics, historic sites, air and water purity, the natural 
environment, the use of natural resources, and the public health and safety, 
with due consideration having been given to the criteria specified in 10 
V.S.A. §§ 1424a(d) and 6086(a)(1) through (8) and (9)(K) and greenhouse 
gas impacts; 
 

Positive findings on aesthetics must be based on evidence entered into the record upon 

which the PSB can make an informed decision.  Chelsea Solar has submitted no evidence 

on the potential increase in wind that may arise from clearing the forest next to the 

highway that is buffering the wind for the neighborhood next door.  Chelsea Solar has 

submitted noise modeling without any on-site monitoring to establish existing noise 

levels.  Chelsea Solar’s analysis of the visual impacts assumes the forest south of the 

project site remains. 

 The absence of evidence on wind and noise makes it impossible for the PSB to 

find that the project will not have an undue adverse impact on the aesthetics of the area, 

including wind and noise.  Chelsea Solar made the choice not to spend the time and 

money necessary to assure that the result of cutting a forest will not unduly adversely 

affect the neighborhood uphill that is benefiting from the forest’s buffering of wind and 

noise.  The visual impact analysis is complicated by the two separate dockets for 

contiguous projects that ignores the plan to clear-cut a total of 27 acres for both Chelsea 

Solar and Apple Hill Solar, not just the 14 + acres proposed for Chelsea Solar.  In 

addition, public health and safety cannot be assured to be protected based on the lack of 

evidence presented by Chelsea Solar in this docket.   
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 From the first discussions with Chelsea Solar, residents of Apple Hill, including 

Harris, have raised concerns about the impacts of cutting the forest on the residential 

neighborhood next door.  Chelsea Solar has repeatedly been asked by individual residents 

and the Apple Hill Homeowners Association to conduct the necessary studies to assure 

the community that the peaceful aesthetic enjoyment of their properties and their quality 

of life and health and safety will not be diminished if the forest is cut for the solar array.  

Chelsea Solar has given lip service to the community, and is attempting to assure the PSB 

that because Chelsea Solar “believes” that wind is not an issue, it is not necessary to 

conduct a study to prove that belief is accurate.  Chelsea Solar has not done the due 

diligence the PSB has seen in other solar dockets, where noise studies are conducted 

based on real world conditions at the site rather than desktop modeling by computer from 

a remote location in California. 

 The most credible evidence in the record on noise comes from the Federal 

Highway Administration which identifies various ways to screen traffic noise.  It 

establishes the potential for trees to mitigate traffic noise by 5 dBA to 10 dBA depending 

on the density of the trees.  Chelsea Solar’s modeling shows a maximum potential benefit 

of the trees as 3 dBA.  Apple Hill residents including Harris frequently experience noise 

from trucks using jake brakes going downhill on Route 7, on Route 279, and shifting 

gears going uphill on the onramp immediately adjacent to the forest proposed to be cut 

for Chelsea Solar.  The record in this case shows that the forest may be providing a 

greater benefit than Chelsea Solar’s model indicates.   

 Because the potential for real harm exists for next door neighbors if the forest is 

cut for the solar array, and because there is no solution after the fact if undue adverse 
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effects occur because Chelsea Solar is proposing no mitigation, and because Chelsea 

Solar has stated it will not accept any responsibility if winds increase after the forest is 

cut, the PSB must find that the Chelsea Solar project cannot meet the requirement that it 

will not have an undue adverse impact on aesthetics or public health and safety.  Chelsea 

Solar has not met its burden of proof and therefore the petition for a CPG should be 

denied. 

 

IV. Consecutive Staging of Two Contiguous Projects is Unfairly Prejudicial and 
Deprives the PSB of its Ability to Understand the True Impacts of the Project 
 

Harris’ interests are unfairly prejudiced by the consecutive staging of two 

contiguous projects that make it impossible to evaluate the cumulative impacts of both 

projects together at one time.  The PSB is similarly deprived of the ability to understand 

the true impacts of the projects.   

Harris’ interests are further prejudiced by Chelsea Solar’s choice to move forward 

with the upper Chelsea Solar project first, and the lower Apple Hill Solar project second.  

The sequencing of these two dockets raises the possibility that the PSB would issue a 

CPG for the Chelsea Solar project and deny a CPG for the Apple Hill Solar project, if the 

PSB determines that only one project meets the legal requirements.   

Without question, if Harris and Apple Hill residents could choose one project 

over the other, Chelsea Solar would be denied.  The forest proposed to be cut for Chelsea 

Solar now provides the most protection for the neighborhood next door especially from 

traffic noise on Route 7 and prevailing winds, while the lower Apple Hill Solar forest 

provides less overall benefit because it is further away. 
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V.  PSB Should Stay the Issuance of Chelsea Solar CPG 

Harris therefore includes this Motion to Stay the issuance of the Chelsea Solar 

CPG until completion of the evaluation of Apple Hill Solar where cumulative impacts 

promise to be addressed. [TH p. 24, ln 22]. 

 

VI.  Cutting the Forest Will Increase Greenhouse Gas Emissions  

 The evaluation of Greenhouse Gas Emissions must include the contribution that 

the forest Chelsea Solar proposes to cut is making in terms of carbon sequestration. 

 

VII.  Conclusion 

 Allco doing business as Ecos Energy proposes to construct two contiguous 2 MW 

solar projects, Chelsea Solar and Apple Hill Solar, using the same access road, Willow 

Road, and the same new power line to be constructed along Willow Road for 

interconnection to the grid.  Chelsea Solar believes that cutting a forest that buffers the 

next door neighborhood from wind will not be an issue and has not presented evidence to 

prove its belief is accurate.  Chelsea Solar evaluates the visual impacts of only one of two 

projects, and as part of its aesthetic evaluation assumes the forest for the second project 

will exist.  Allco/Ecos Energy/Chelsea Solar/Apple Hill Solar has created a complicated 

regulatory proceeding that places undue burdens on Harris to address only one project at 

a time, when the impacts to the area are cumulative.  Chelsea Solar has not met its burden 

of proof on aesthetics, and is attempting to game the PSB’s rules by attempting to build 

both projects via one road and interconnecting with one electric line extension that is 

being constructed specifically for both projects, while making the claim that because the 
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project’s lawn will be mowed by access through Apple Hill Road that Chelsea Solar is a 

separate project.  For all the above reasons, the PSB must deny Chelsea Solar’s CPG or 

stay its decision until the Apple Hill docket has been completed. 

 
 Dated at Bennington, Vermont this 7th day of August, 2015. 
  
      Respectfully submitted, 
 

      

  
      _________________ 

      Libby Harris 
531 Apple Hill Road 
Bennington,Vt 05201 
802 447 0314 home 
802 375 4592 cell and text 
libbyharris1@me.com 

cc: Docket 8302 Service List 
 
 


