
STATE OF VERMONT
PUBLIC SERVICE BOARD

Docket No. 8734

Investigation pursuant to 30 V.S.A. $$ 30 )
and209 into operations during icing )
conditions by the Georgia Mountain )
Community Wind, LLC wind electric )
generation facility in Georgia, Vermont )

January 30,2017

VERMONT DEPARTMENT OF PUBLIC SERVICE'S
MEMORANDUM IN SUPPORT OF ITS MOTION

FOR RECONSIDERATION OF THE JANUARY 13,2017

ORDER DENYING RECONSIDERATION

The Vermont Department of Public Service ("Department"), by and through undersigned

counsel, hereby submits the following memorandum in support of its motion fo, ,..onsideration

of the Vermont Public Service Board's ("Board") January 13, 2017 Order Denying

Reconsideration, pursuant to V.R.C.P. 59(e).

I. INTRODUCTION

The Board's Order Denying Reconsideration addressed the two main questions typically

present in penalty investigations opened pursuant to 30 V.S.A. $ 30: l) is one or more violations

of statute, certificate of public good ("CPG"), or Board order present; and, if yes, 2) what is the

appropriate civil penalty to be imposed in response to the violation(s)? The Board again affirmed

that two violations of a Board order had occurred, and also proposed a civil penalty totaling $2,000

for both violations. However, the penalty investigation here had, prior to the issuance of the order,

focused exclusively on whether a violation had occurred. The proceeding had not progressed to
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an examination of an appropriate penalty amount, and no party to the proceeding had raised the

lssue.

The Department now seeks reconsideration of only the portion of the Board's January l3

order that proposes a $2,000 penalty amount. That proposed penalty amount violates the

requirement of 30 V.S.A. $ 30 that notice and opportunity for hearing be given to all parties prior

to the Board establishing a penalty amount in response to one or more violations. The order is also

inconsistent with an earlier order that instructed the Hearing Offîcer to conduct an evidentiary

hearing for the express purpose of determining an appropriate penalty amount. The Department

also seeks reconsideration because the $2,000 proposed penalty is far too inadequate given the

circumstances surrounding the violations.

II. BACKGROUND

On March 18,2016, the Board issued an order requiring Georgia Mountain Community

Wind, LLC (*GMCIV') to respond to a series of complaints from Scot and Melodie Mclane

alleging that the GMCW wind project was operating under icing conditions in violation of the

project's Board-approved Winter Operating Protocol ("Protocol") in March 2016. GMCW

conceded on April 8,2016 to operating the project under icing conditions on March ll and 14,

20l6,but argued that project shutdown is required only when "extrems weather conditions present

unsafe conditions to the general public" under the Protocol. On May 25,2016, the Board issued

an order opening an investigation into whether the conceded project operation under icing

conditions constituted a violation of the Protocol or the project's CPG.

Pursuant to a prehearing conference order issued on June 14, 2016, the parties filed a

stipulation on July 21,2016 agreeing that GMCW operated one or more turbines with icing present
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on March ll and 14,2016, and briefìng on August 1,2016 on the question of whether such

operation constituted a violation of the Protocol or CPG. The Department and the Mclanes argued

that project operation under icing conditions violated the Protocol, while GMCW argued that the

Protocol was not violated. The parties also filed reply briefs on August 15,2016.

The Hearing Officer issued a report and recommendation ("Recommendation") on

September 20,2016, recommending that the Board find that the admitted project operation under

icing conditions violated the Protocol and underlying Board order approving the Protocol, and that

"the Board return the matter to me for further investigation in the assessment of an appropriate

civil penalty pursuant to 30 V.S.A. $ 30." Hearing Officer Report and Recommendation, Sept. 20,

2016 at l. On October 13,2016, the Board issued its order adopting the Hearing Officer's

Recommendation, and returning the matter "to the Hearing Officer to develop a record and make

a recommendation on the appropriate amount of a civil penalty to be imposed on [GMCW]

pursuant to 30 V.S.A. $ 30 for twice violating the winter operating protocol and our Order of

January 13,2012, approving the Protocol, when GMCW operated the turbines when ice was

present on the blades on March 1l and 14,2016." Order re: Violations, Oct. 13,2016 at9.

On October 27,2016, GMCW filed a motion for reconsideration of the Board's October

13 Order, and requested the opportunity for oral argument in support of the motion. Oral argument

was held on November 30, 2016. The motion for reconsideration and oral argument focused

squarely on the issue of whether the Hearing Officer and Board's conclusions related to the

violations of the Protocol and Board order were correct.

On January 13, 2017, the Board issued an order denying GMCW's motion for

reconsideration, and upheld its conclusion that GMCW had violated the Protocol twice in March

2016. The order also identified the civil penalty amount the Board believed was "appropriate
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given the circumstances surrounding the violations[:] GMCV/ may elect to pay the [$2,000]

penalty or, pursuant to 30 V.S.A. $ 30, request a hearing at which the hearing officer will take

evidence on the appropriate amount of a penalty and make recommendation on such amount for

the Board's consideration." Order Denying Reconsideration, Jan. 13, 2106 at 1. GMCW filed a

letter with the Board on January 26,2017 along with a check for the $2,000 penalty amount

proposed by the Board.

III. STANDARD OF RBVIEW

As the Board stated in its January 13,2017 order denying GMCW's motion for reconsideration,

"[t]he disposition of a motion to alter or amend a judgment rests with the discretion of the trial

court. Order Denying Reconsideration, Jan. 13, 2017 at 3 (citing Alden v. Alden, I 87 Vt. 591, 592

(2010)). Rule 59(e) provides the Board with "broad power to alter or amend a judgment" and to

"reconsider issues previously before it, and generally may examine the correctness of the

judgment." Drumheller v. Drumheller,l S5 Vt. 417 (2009) (quoting Reporter's Notes, V.R.C.P.

59; Robinson/Keir Partnership, 154 Vt. 50, 54 (1990). Rule 59(e) allows the Board to "relieve a

party against the unjust operation of a record resulting from the mistake or inadvertence of the

court and not the fault or neglect of a party." Osborn v. Osborn, 147 Vt. 432, 433 ( I 990) (quoting

Haven v. Ward Estate,ll 8 Vt. 4gg,502(1955)). A motion for reconsideration must "present facts

which could not, with the exercise of due diligence by counsel, have been placed before the court

before the order complained of was issued." Cent. Vt. Pub. Serv. Corp., bocket Nos' 694616988,

Order re: Motions for Reconsideration, May 25,2005 at 3 (quoting Brown v, Harvester Corp.,l42

Vt. 140, 142-143(1982)).
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IV. ARGUMENT

Reconsideration of the January l3 order is warranted because the Board's action of setting

a penalty amount for the two violations contravened Vermont law and the Board's own order

issued earlier in the proceeding. Furthermore, the penalty amount set by the Board is woefully

inadequate given the circumstances surrounding the two violations. Additional process, including

discovery and an evidentiary hearing if needed, is necessary to determine an appropriate civil

penalty in this proceeding.

A. The January 13 Order Violates Title 30 and is Inconsistent with Past Orders

Issued in This Proceeding.

The Board's action of setting the proposed civil penalty amount violates the clear

requirement of 30 V.S.A. $ 30 that opportunity for hearing be provided prior to the imposition of

any civil penalty under the statute. 30 V.S.A. $ 30 reads, in relevant part:

(aXl) A person, company, or corporation, subject to the Board or the Department

ofPublicservice...whoviolates...aprovisionofsection23lor24Softhistitle,
or a rule of the Board, shall be required to pay a civil penalty as provided in

subsection (b) of this section after notice and opportunity for hearing. (Emphasis

added.)

Setting a penalty amount prior to providing an opportunity to the parties runs afoul of the

requirements of $ 30.

Furthermore, the notice and opportunity for hearing requirements of $ 30 do not extend

exclusively to the entity facing a potential penalty. All parties are entitled to a hearing prior to

final determination of the penalty amount. However, the Board's order provides only GMCW

with the option of requesting a hearing. See Order Denying Reconsideration at 1. Thus, the

Board's order has denied the Department's and the Mclanes' rights under 30 V.S.A. $ 30 to further

process enabling them make their case for appropriate penalty amounts. These rights have in no
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way been abridged due to GMCW's payment of $2,000 to the Board prior to the filing of this

motion.l

The Board's order also does not include any findings or analysis that indicate that any of

the criteria outlined in 30 V.S.A. $ 30(c), which the parties and the Board use to establish a civil

penalty, were considered, much less how the proposed penalty amount is appropriate when framed

against the criteria. Discovery among the parties, an evidentiary hearing if necessary, and

comprehensive briefing are all critical to informing the Board of what an appropriate penalty is in

any given case. That important work has not been done, or even allowed to take place, here.

The latest order is also inconsistent with the Board's earlier Order re: Violations issued on.

October 13,2016. The earlier order explicitly returned the matter "to the Hearing Officer to

develop a record and make a recommendation on the appropriate amount of a civil penalty to be

imposed on [GMCW] pursuant to 30 V.S.A. $ 30 for twice violating the winter operating protocol

and our Order of January 13,2012, approving the Protocol, when GMCV/ operated the turbines

when ice was present on the blades on March I I and 14,2016." Order re: Violations at 9. No

explanation is given in the January 13 order as to why returning the proceeding to the Hearing

Officer for further and appropriate process to determine a penalty amount is no longer warranted.

Nothing in the proceeding has materially changed factually or procedurally from October l3 to

today. The October 13 order recognized that the additional process now requested by the

Department was appropriate then, and it remains appropriate now.

I This motion is timely pursuant to V.R.C.P. 6(a) and 59(e). The Board also has a number of options available to it

with respect to GMCW's $2,000 payment. For instance, the Board may, at its discretion, return the check to

GMCW. Altematively, it may hold on to the check pending the outcome of the continued process requested by the

Department, in which case thè funds may then be credited against the final penalty assessed by the Board at a later

date.
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B. The Civil Penalty Amount Set in the January 13 Order is Inappropriate Given the

Circumstances Surrounding the Violations

The penalty amount proposed by the Board is inappropriate when viewed through the lens

of the 30 V.S.A. 30(c) penalty criteria. $1,000 per violation fails to adequately appreciate the

impacts, both real and potential, the violations had on nearby residents. The proposed penalty

amount neither establishes any meaningful detenent effect for GMCW going forward, nor does it

account for other salient considerations, such as GMCW's record of past CPG violations,

economic resources of GMCW, the economic benefit GMCW may have enjoyed as a result of the

violations. Only additional process pursuant to 30 V.S.A. $ 30(a)(l) will allow the Board to make

an informed decision about appropriate penalty amounts in this proceeding.

V. CONCLUSION

Based on the forgoing, the Department respectfully requests that the Board grant this

motion for reconsideration, and remand the proceeding back to the Hearing Officer. The

Department also requests that the Board instruct the Hearing Officer to provide the parties with

the opportunity to conduct discovery, hold an evidentiary hearing if requested, and brief

proposed penalty amounts under the 30 V.S.A. $ 30(c) criteria prior to the Board establishing a

penalty amount in this proceeding.
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Dated at Monþelier, Vermont this thirtieth day of January,2Ùl7.

Respectfrrlly submitted,

VERMONT DEPARTMENT OF PUBLIC SERVICE

By:
Kisicki

Special Corursel

cc: Docket 8734 Service List


