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XIII.  CONCURRING OPINION OF JAMES VOLZ

I do not join in my fellow Board members' decision to require that the Petitioners provide

compensation to adjoining property owners who can demonstrate that noise from the project will

prevent otherwise-allowable residential development on their property because of potential health

concerns.  I agree that there is the potential for the project's noise to preclude residential

development on neighboring properties in close proximity to the turbines.  I also agree that the

affected property owners would bear a disproportionate share of the project's noise impacts. 

Where I depart from my fellow Board members is in their conclusion that this Board has the

authority to order compensation for such loss of development rights.  While I appreciate that the

majority have crafted a very narrow decision on this issue, I nonetheless believe that their decision

goes beyond the Board's proper authority.

It is well-settled law that the Board:

has only such powers as are expressly conferred upon it by the Legislature, together
with such incidental powers expressly granted or necessarily implied as are
necessary to the full exercise of those granted, and it is merely an administrative
board created by the State for carrying into effect the will of the State as expressed.

Trybulski v. Bellows Falls Hydro-Electric Corp., 112 Vt. 1, 7, 20 A.2d 117, 120 (1941)(citations

omitted).  Our authority with respect to the case before us is set forth in 30 V.S.A. § 248, which

requires the Board to determine whether the proposed project promotes the general good of the

state.  Section 248 further requires that the Board assess the project's compliance with certain

specified statutory criteria.  Nowhere in those criteria, nor elsewhere in Section 248, has the

legislature authorized the Board to order compensation for a project's impacts on individual

property rights.   If a project promotes the public good and complies with those criteria that the228

legislature has set forth in Section 248, it is the Board's duty to issue a CPG, notwithstanding

impacts on neighboring properties.  While those impacts can appropriately be considered in

evaluating a project's compliance with the Section 248 criteria, to the extent that they are relevant

to the criteria, they cannot skew the fundamental public-good focus of the Section 248 inquiry.

    228.  To the extent that a project would require the sponsoring utility to take necessary property rights through

condemnation, the utility's authority to do so and the Board's authority to authorize the condemnation and award

compensation for the property owner are provided in the condemnation statute.  The present proceeding does not

involve a condemnation, and therefore the Board's power to award condemnation damages is not implicated.
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In fact, the Vermont Supreme Court has firmly and unmistakably held that individual

property rights are not relevant in a Section 248 proceeding.  In Bandel, the Court concluded that

the Board's limited Section 248 jurisdiction dictates that we must consider the public good, and not

private property rights, in deciding whether to issue a CPG.  To compensate neighboring property

owners for the project's impacts on their development rights runs squarely against the Supreme

Court's holding in Bandel.  This the Board cannot do.  We must adhere to the Supreme Court's

determinations, just as we must fully respect the limited scope of authority that the legislature has

granted us.

Furthermore, to require compensation for neighboring property owners could have

significant adverse implications for future proposed renewable generation facilities.  In particular,

this may make it much less feasible to locate wind generation facilities close to load, given that

load centers are associated with more densely developed areas of the state.

I acknowledge that the majority is justified in feeling that something should be done on

behalf of neighbors who may bear disproportionate noise impacts from the project.  However, just

as with other major public construction projects such as highways, major utility infrastructure

projects may adversely affect the value of some nearby properties.  Under current law, such

impacts are not compensated.  Whether to provide compensation for the owners of those properties

is a matter that this Board is without authority to address.  Moreover, balancing the state's

renewable energy goals with the impacts on surrounding property owners is a broad public-policy

decision that should be made by the legislature, not this Board.

Although I would not condition the project's CPG as the majority has done, I would

strongly urge the Petitioners to voluntarily develop such a compensation plan for adjoining

property owners.  The Petitioners, to their credit, have created a Good Neighbor fund to provide

payment to surrounding communities, in recognition that nearby towns outside the host

community may bear negative impacts without receiving project-related property tax revenues (or

payments in lieu of taxes).  Similar reasoning should lead the Petitioners to create of their own

volition a plan very similar to the one that the majority has mandated.  However, for the reasons

set forth above, I conclude that the Board is without authority to impose that mandate, and

therefore I respectfully disagree with my colleagues.

In all other respects, I join in the majority's opinion.



Dated at Montpelier, Vermont, this        31      day of    May             , 2011. st
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