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INTRODUCTION 

 In its Order of November 15, 2012, the Public Service Board (“Board”) established the 

scope for this evidentiary hearing, stating that,  

it would appear that the potential for shadow flicker and glare to have an impact upon the 
aesthetics and scenic and natural beauty of the area may not have been adequately 
addressed in GMP's original application.  Therefore, the Board finds it appropriate to re-
open this matter to develop an evidentiary record on this topic. [Order, p. 1]  
 
The facts in this case clearly show that in siting and operating the turbine, Green 

Mountain Power (GMP) admits it did not take into account the potential for aesthetic impacts on 

the people whose home is closest and uniquely situated to bear the most impacts from the 

project, as regulated under 30 V.S.A. §248 (B)(5).  In his Proposal for Decision (PfD), the 

Hearing Officer compounded this error by misinterpreting the Quechee analysis in direct 

contradiction to Vermont Supreme Court precedent concerning aesthetic impacts on neighbors 

and the meaning of the “average person”.  The Hearing Officer dismissed the clear written 

community standard that exists for glare in the City of Vergennes, ignored the fact that 

mitigation has failed, and excused GMP’s presentation of false and misleading information 

submitted in this docket. Finally, we believe it is important to bring to the attention of the Board 

the excessive amount of time the hearing officer has taken to issue his decisions in this matter.  

 The facts show that the impacts from the turbine violate the Quechee standards because 

they violate a clear, written community standard intended to preserve the aesthetics of the area, 

they were and are shocking and offensive to the sensibilities of the average person, and the 

impacts have not been adequately mitigated. The Board must require GMP to take meaningful 

and significant steps to mitigate these unduly adverse aesthetic impacts.  If GMP chooses not to 

undertake these steps, the CPG should be revoked and the turbine should be removed. 
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AESTHETICS  

30 V.S.A. § 248 provides that before issuing a Certificate of Public Good, the Board shall 

find that the project “will not have an undue adverse effect on aesthetics . . . with due 

consideration having been given to the criteria specified in 10 V.S.A. §§ 1424(a)(D) and 6086 

(a)(1) through (8) and (9)(K) and greenhouse gas impacts.” 

In this case, the relevant section of 10 V.S.A. §6086 is criterion 8, which says  

(8) Will not have an undue adverse effect on the scenic or natural beauty of the area, 
aesthetics, historic sites or rare and irreplaceable natural areas. 

 

 The PSB has promulgated Rule 5.109(A), which states: 

(A) The Board has adopted the Vermont Environmental Board’s Quechee  
analysis for guidance in assessing the aesthetic impacts of net metered projects, 
including wind turbines.  In determining whether a project raises a significant issue 
with respect to aesthetic criteria contained in 30 V.S.A. § 248(b)(5), the Board is 
guided by the two-part test outlined below: . . . 

 
The rule then reiterates the so-called Quechee Analysis that had been developed by the former 

Environmental Board as a way to evaluate the aesthetic impact of proposed projects under 10 

V.S.A. chapter 151, known as Act 250, and specifically Criterion 8 of the environmental criteria 

listed at 10 V.S.A. § 6086(a). 

The Hearing Officer correctly reiterated the language of the Quechee analysis to be used 

in the evaluation of whether the project would result in an undue adverse effect on aesthetics.1  

However, the Hearing Officer then ignored and misapplied the correct interpretation of the 

language of the Quechee analysis as developed by the former Environmental Board and 

confirmed by the Vermont Supreme Court.  The Hearing Officer also chose to cite decisions of 

                                                
1 For some reason, after setting forth the two-part test from the Environmental Board’s Quechee analysis, the PSB 
added a third standard concerning the “overall societal benefits of the project.”  This standard is not a part of the 
Quechee analysis, and in fact a consideration of the public benefit of a project was never done in any Act 250 
decision involving Criterion 8. Thus it is seriously questionable whether such a standard has any place in the 
application of the Quechee analysis to proposed projects subject to PSB jurisdiction.  
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the Supreme Court and the PSB that were superseded by more recent and relevant decisions.  

The Board should correct the Hearing Officer’s mistakes and alter the PfD to reflect an accurate 

interpretation of the Quechee analysis as it applies to our case, as discussed below.  

The Hearing Officer concluded that the shadow flicker and glare from GMP’s NPS 100 

wind turbine in Vergennes has an adverse aesthetic impact. [page 20, CPG #NM-1646-PfD], and 

therefore satisfies the first prong of the Quechee analysis.  The second prong requires an 

evaluation of whether or not the Project’s adverse aesthetic impact is undue.  The first test in 

determining whether an adverse impact is considered undue is: Does the project violate a clear, 

written community standard intended to preserve the aesthetics or scenic, natural beauty of the 

area? 

 
The Project violates a clear written community standard 
 

The Hearing Officer stated in his PfD with respect to the first Quechee test concerning 

the community standard that “under Vermont law and Board precedent, these types of 

regulations do not apply to generation facilities in Section 248 proceedings.” He also stated that 

the regulations we referred to were not in effect at the time that GMP filed the CPG application. 

[PfD p. 24]  The Hearing Officer is incorrect on both points.  

Zoning regulations have long been considered as clear, written community standards 

under the first test for “undue” in the Quechee analysis.  See Re: Burlington Broadcasters, Inc,  

#4C1004R-EB Memorandum of Decision on Group 2 Preliminary Issues Page 10 (11/25/03) and 

cases cited; see also Mirkwood Group and Barry Randall, #1R0780-EB, Findings of Fact, 

Conclusions of Law, and Order at 22 - 23 (8/19/96).  

The use of zoning regulations as a community standard in reviewing aesthetics under 

Criterion 8 of Act 250 and the Quechee analysis is entirely different from the use of zoning 
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regulations by a town to determine whether a net metering project complies with the regulations.    

It is true public utility power generating plants and transmission facilities regulated under 

30 V.S.A. § 248 are exempt from a municipality’s zoning regulations.  But if a zoning bylaw has 

a “clear written community standard intended to preserve the aesthetics or scenic beauty of the 

area,” then it must be examined to determine whether a proposed project violates such a standard 

and therefore has an “undue adverse” effect on aesthetics or the scenic or natural beauty.”   

This principle was clearly established in a 2001 Public Service Board decision with facts 

strikingly similar to our situation.  In Re:  Petition of Tom Halnon, Docket NM-25 Order, the 

Board explained that while generation facilities are not subject to local zoning, “the criteria 

contained in zoning ordinances and in town plans must be considered in determining whether the 

Project complies with community standards.”  Id. at page 14.  Thus there can be no dispute that 

the Board must review the applicable municipal documents to determine if they contain any 

clear, written community standards and, if so, whether the project complies with them. 

In our Brief, we pointed out that the City of Vergennes “Zoning and Subdivision 

Regulations” prohibits any “disturbances”, including glare, that are “uncharacteristic of 

residential neighborhoods”, such as the one where the Mammolitis’ house is located. [Zoning 

Regs p. 28]2 [Mammoliti Brief, p. 22].   Believing that the relevant regulations were those in 

effect when the turbine was built, we provided a link to the City of Vergennes 2012 Zoning and 

Subdivision Regulations.  We now understand that the relevant regulations are those that were in 

effect at the time GMP filed its application for a CPG. 

A review of the 2010 Vergennes Zoning Regulations shows that they contained the exact 

same language that we cited from the 2012 regulations.  The actual language contained in the 

2010 zoning regulations is, “No disturbances of any kind, including noise, vibration, odor, 
                                                
2 http://vergennes.org/wp-content/uploads/2010/08/Zoning-and-Subdivision-Regulations-2012-FINAL.pdf 
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smoke, dust, heat, or glare shall be allowed that are uncharacteristic of residential 

neighborhoods.” We therefore request that the Board take official notice of the City of 

Vergennes 2010 Zoning and Subdivision Regulations which were in effect at the time GMP filed 

its application.3,4 ,5  

The types of disturbances identified in this list are the same as those considered aesthetic 

issues subject to review under Criterion 8 of Act 250.  For example, in Richard and Barbara 

Woodard, #5W1262-EB (12/18/97), the Environmental Board stated:  “Large industrial-type 

buildings, and glare of project lighting and car headlights on project’s driveways are offensive 

because are out of character with residential neighborhood, but permit conditions alleviate undue 

adverse effects.”  See also James E. Hand and John R. Hand, d/b/a Hand Motors and East Dorset 

Partnership, #8B0444-6-EB (Revised) (8/19/96).  Noise is similarly considered an aesthetic issue 

under Criterion 8.  For example, see In re Harvey & West 65-unit Campground, 110-7-10 Vtec, 

Decision and Order at 14-15 (Environmental Court 11/09/2011).  

Therefore, the prohibition in the Vergennes zoning regulations is a clear community 

standard intended to preserve the aesthetics of the area to which it applies, namely the City of 

Vergennes, and the disturbances to our property caused by the flicker and glare from the turbine 

violate this standard and thus the first test of the Quechee analysis for “undue.”  There is nothing 

in our neighborhood that remotely resembles the type of glare created by this wind turbine. 

We have provided the City of Vergennes Zoning and Subdivision Regulations that were 
                                                
3 http://vergennes.org/wp-content/uploads/2010/08/Zoning-Regulations.pdf  
4 The Board may take official notice of a judicially cognizable fact whether requested or not, and may do so at any 
stage of the proceeding. Nelson Lyford, DR #341 (12/24/97). 
Under 3 V.S.A. $ 810(4) of the Administrative Procedure Act, notice may be taken of judicially cognizable facts in 
contested cases. Under § 810(l) of the APA, “[t]he rules of evidence as applied in civil cases . . . shall be followed” 
in contested cases.  Under the Vermont Rules of Evidence, “[a] judicially noticed fact must be one not subject to 
reasonable dispute in that it is . . . (2) capable of accurate and ready determination by resort to sources whose 
accuracy cannot reasonably be questioned.” V.R.E. 201(b). The Board may take official notice of a judicially 
cognizable fact whether requested or not, and may do so at any stage of the proceeding. See V.R.E. 201(c) and (I). 
Under 3 V.S.A. 5 809(g), the Board may make findings of fact based on matters officially noticed. 
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in effect at the time the wind turbine was erected, and they state a clear, written community 

standard regarding glare in residential neighbors.  GMP’s NPS 100 wind turbine violates that 

clear, written community standard because it will create a type of persistent glare known in 

Germany as the “disco effect” that is not characteristic of residential neighborhoods or of our 

neighborhood in particular. [Brenda Mammoliti surrebuttal testimony Appendix 2].  Therefore, 

GMP’s NPS 100 wind turbine fails the first prong of the “undue” test of the Quechee analysis.   

 

Shocking & Offensive to the Average Person 

1. Average person 

The second test for “undue” is whether the project is shocking and offensive to the 

sensibilities of the average person.  The Hearing Officer made numerous errors in his application 

of the Quechee analysis. 

Impact on Neighbors 

The Hearing Officer incorrectly stated that the neighbors cannot constitute the “average 

person” because they are the most likely to be impacted and “therefore have an individualized 

perspective which is different from the viewpoint of the average person.”  [PfD at page 21, 

footnote 17].  His interpretation directly contradicts Supreme Court precedent, the 

Environmental Board’s long-standing interpretation of this provision, and the PSB’s most 

relevant and more recent decisions. 

The only support for the Hearing Officer’s incorrect statement about the average person 

was a 1996 PSB decision in a case with no parties opposing and no opposing experts, that was 

not appealed.  The Hearing Officer quotes the opinions of two GMP hired experts, a practice that 

has no basis in legal precedent. The Hearing Officer’s choice to cite a 1996 case involving 
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numerous utility scale wind turbines is especially problematic since it ignores a PSB case that is 

directly analogous to our situation, was upheld by the Vermont Supreme Court, and therefore 

supersedes the decision cited by the Hearing Officer.   

In 2001, the Public Service Board issued a decision denying a net-metered wind turbine.  

Both our case and the 2001 case are about a single net-metered wind turbine.  We quote from the 

2001 case involving a proposed : 

Finally, some neighbors of the Applicant have provided testimony that they find the 
proposed Project offensive, shocking, and insulting. Based upon the balloon tests done 
by both the Applicant and the opponents of the Project and my own observations of the 
proposed site, the Project will be much higher than any other structure in the near 
vicinity. The Project is also situated near one of two State designated scenic corridors and 
national forest lands. The area is also largely devoid of tall structures. Except for ski 
towers at the Middlebury Snow Bowl, which are shorter and located many miles from the 
Project, there are no structures visible in that area that even begin to approximate the 
height of the Project. Therefore, due to its relatively large size and visibility in that area, 
and the lack of other similar structures, the Project will be out of character with its 
surroundings. However, as I state in the discussion under public investments below, this 
adverse impact will not materially jeopardize public investment in these lands. Similarly, 
I don't believe that the Project's impact upon its general surroundings will rise to the level 
of shocking or offensive to every person in the vicinity of the project. However, due to 
the lack of effective screening, and because I find the Project will be in the direct view 
of the Rimmoneaus from their home and will significantly diminish their enjoyment 
of the scenic view from their home, I conclude that the Project will be offensive and 
shocking to them and to the average person in a similar situation.  

Based upon the conclusions reached in the above discussion, I conclude that the Project 
will have an undue adverse effect on aesthetic and scenic and natural beauty of the area 
pursuant to 10 V.S.A. § 6086(a)(8). Consequently, the Project is also not in compliance 
with 30 V.S.A. § 248(b)5 and should not be approved as designed.  

PSB In re Petition of Halnon, Docket #NM-25, Order entered 3/15/2001, pp. 17-18 [emphasis 

added. 

Halnon appealed to the Vermont Supreme Court, which upheld the PSB’s finding that the 

single net-metered wind turbine would offend the sensibilities of the average person because of 

its visual impact on the neighbors.   
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Based on this conclusion and the conclusion that the turbine would offend the 
sensibilities of the average person faced with a situation similar to the Rimonneaus', 
the Board accepted the hearing officer's conclusion that the project failed the two-
part Quechee test and would, therefore, have an undue adverse effect upon the aesthetic 
and scenic and natural beauty of the area. [emphasis added] 

 
In re Petition of Tom Halnon, 174 Vt. 514,  811 A.2d 161 (Vt. 2002) (emphasis added). 

The Public Service Board’s hearing officer, the full Board, and the Vermont Supreme 

Court all agreed that the single net-metered wind turbine proposed by Halnon should be denied 

due to the aesthetic impact on one neighbor’s property.  Those neighbors were not discounted 

or dismissed because they were the only ones affected, but were considered the “average person” 

for purposes of determining compliance with the Quechee standards. 

Our situation with GMP’s single net-metered wind turbine and our property as the only 

neighbors so seriously impacted is directly analogous to Halnon, and if anything the unduly 

adverse aesthetic impact is even greater because the neighbors in the Halnon case were not even 

full time residents and we live at this location full time.  The only difference is that neighbors in 

the Halnon case had the opportunity to be heard prior to the erection of the wind turbine.  In our 

case GMP erected the wind turbine over our vociferous objections, as we were easily able to 

foresee that we would be directly and negatively affected by a machine so out of character to the 

area and because of our unique location relative to the site chosen for the wind turbine. 

The Quechee analysis was created by the Vermont Environmental Board and over the 

years that Board developed a body of case law interpreting the meaning of its language.  The 

Environmental Board’s interpretation has been confirmed by the Vermont Supreme Court in 

numerous decisions.  Starting in 1986, the Environmental Board consistently ruled that 

“reasonable consideration will be given to the visual impacts on neighboring landowners, 
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the local community, and on the special scenic resources of Vermont.”  Okemo Mountain, Inc. 

#2S0351-Environmental Board, p. 9 (Dec. 18, 1986) (emphasis added).  

   The same statement acknowledging the need to consider the impacts on neighboring 

landowners when conducting the Quechee analysis was repeated in numerous Environmental 

Board decisions.  See for example Horizon Development Corp., Application #4C0841-EB, p. 20, 

(Aug. 21,1992); Main Street Landing Company and City of Burlington, #4C1068, p. 18 (Nov. 

20, 2001);  Times and Seasons, LLC, #3W0839-2-EB, p. 39 (Nov. 4, 2009); Supreme Court of 

Vermont In re Appeal of TIMES & SEASONS, LLC and Hubert K. Benoit, No. 05-409, (February 

1, 2008). 

Therefore, based on legal precedent on the meaning of this test of the Quechee analysis, it 

is clear that an average person in our position as the only neighbor to a wind turbine that creates 

shadow flicker and glare to the extent that we cannot enjoy the use of our own property would 

find its aesthetic impacts shocking and offensive.   

Glare 

Among other reasons, the Hearing Officer concluded that glare from the project would 

not cause an undue adverse impact.  His justification was based on a statement that has no basis 

in the evidentiary record in this case: “Glare is a visual phenomenon that is not uncommon in a 

developed environment, as the sun can reflect off of windows, automobiles, and other built 

structures.”  PfD at page 25.  Based upon his personal notion of what may be present in our 

neighborhood, the Hearing Officer concluded that the “Project glare is not so out of character 

with its surroundings as to be shocking or offensive to the average person.”  The Hearing 

Officer’s use of his own speculation is improper to support a legal conclusion and violates the 

requirement that Board decisions be based solely on evidence in the record.   
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Scenic Views 

The Hearing Officer also misapplied the Quechee analysis by concluding that neither 

shadow flicker nor glare “would significantly diminish the scenic qualities of the area, as any 

scenic views from public spaces in the vicinity of the Project would be of the Champlain Valley 

and Adirondack mountains, located to the west and away from the Project.”  [PfD at pages 22 

and 24].  This is error for several reasons.  The first is that the relevant consideration is “impact 

not only from public viewing areas but also collective impacts from private property of area 

residents under “general welfare” police powers.”  Lawerence E. Thomas, #2W0644-

Environmental Board (2/18/86) (Environmental Board #266].   

The turbine has also created an undue adverse impact on the scenic quality of our views.  

The views from our home and outdoor areas that we previously enjoyed are directly towards the 

wind turbine.  “We used to enjoy watching the sunsets at night either from our dining room table 

or living room chairs or from our back porch.” [BMammoliti Prefiled Testimony, 11/5/13, p. 3, 

lines 6-8].  This was a significant part of our enjoyment of our property since we moved here in 

2002.  Now, with the wind turbine, our views are significantly diminished such that it “has made 

us have to close our blinds and not want to be outside.” [BMammoliti Prefiled Testimony, 

11/5/13, p. 3, line 11].   

GMP’s wind turbine has created shadow flicker and glare that has destroyed the scenic 

view from our home to the extent that we do not even want to be outdoors or enjoy our primary 

outdoor space or the interior of our home.   The Board must find that GMP’s wind turbine’s 

aesthetic impacts are unduly adverse and fail this test of the Quechee analysis. 
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GMP has Failed to Mitigate Shadow Flicker and Glare 
 

Shadow Flicker. The third prong of the Quechee analysis for “undue” adverse aesthetic 

impacts addresses whether the applicant has “failed to take generally available mitigating steps 

that a reasonable person would take to improve the harmony of the proposed project with its 

surroundings.”  But rather than apply the “generally available” mitigation language, for some 

unknown reason the Hearing Officer changed it to “the most readily available” mitigation for and 

then decided that GMP had implemented the “most readily available” mitigation for dealing with 

flicker.   

The Hearing Officer’s incorrect standard is contrary to the plain language of the rule 

which requires the applicant to take “generally available mitigating steps.”  In fact there are other 

generally available mitigating steps that GMP could take to eliminate shadow flicker impacts to 

us and our neighbors, as described in the PfD at page 21.  These steps include expanding both the 

number of days and extent of time that the turbine is shut down by the dispatch control plan, 

steps which any reasonable person would take to improve the harmony of the Project with its 

surroundings.  In a circumstance such as this, where GMP’s turbine provides no benefits to the 

neighbors but has caused major intrusions onto our ability to enjoy our property, the only 

reasonable mitigation is to eliminate the shadow flicker so that it no longer impacts neighboring 

properties.  The possibility that GMP would have to forego additional revenues and incur 

additional costs should have no bearing whatsoever on whether GMP has adequately mitigated 

the impacts of their turbine.  

Shadow Flicker.  GMP did not mitigate shadow flicker at all in 2012.  In 2013 GMP 

attempted to mitigate shadow flicker by utilizing software which did not work at all [Giles 

hearing testimony p. 154].  We suffered with shadow flicker in our home and on our property 
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and backyard throughout the summers of 2012 and 2013. [Michael Mammoliti prefiled 

Addendum] 

In 2014, GMP curtailed the wind turbine between May 15 and July 31 for three hours a 

day, between the hours of 6 and 9 p.m.  For the period of time that the wind turbine was 

curtailed, the mitigation software was successful in eliminating shadow flicker on our property 

and in our home. 

However, the mitigation was not successful in eliminating shadow flicker entirely and it 

continued to significantly interfere with our ability to enjoy our property.  We kept records in 

2014 and observed shadow flicker on our property and home from May 1 to May 15 and from 

Aug. 1 to Aug. 15.  The shadow flicker occurred because of the angle of the sun such that the 

wind turbine’s blades cast shadows on our property more than 900 feet away, and for more than 

30 minutes a day.  Despite our testimony that shadow flicker occurs earlier than mid-May and 

after August 1 [Brenda Mammoliti pre-filed p. 5, 7] [Michael Mammoliti pre-filed addendum], 

GMP chose not to apply software mitigation for the full period of time that the wind turbine’s 

shadow flicker falls on our property.  Therefore, the software “mitigation” has failed because it 

was done for only 45 of 75 days when shadow flicker can occur due to the location and angle of 

the sun, and GMP’s chosen location for the wind turbine. 

  It was GMP’s choice to site the wind turbine between us and the sun.  In its application 

materials, GMP provided a simulation photo on the cover of its “Visual Analysis Summary” 

[Proposed Northern Power 100 Turbine at Northland Jobs Corps Center, Vergennes, Vermont, 

September 2011] that shows the turbine in what appeared to us to be much lower down on the 

property.  As soon as the construction started in December 2011, we brought the problem to their 

attention because we knew the sun set behind the turbine at that location.[hearing transcript 
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pages 279-280, lines 24 – 2]. 

Since moving into our home in January 2002 and prior to the turbine installation, we 

enjoyed living in our home and using our peaceful outside spaces, including the backyard and 

patio. [Michael Mammoliti pre-filed p. 2] [Brenda Mammoliti pre-filed p. 2].  This enjoyment 

included looking out at our property, observing nature, working in the yard, and watching 

wildlife.  These activities have all been disrupted by shadow flicker occurring at places other 

than the “receptor” locations identified in the GMP consultant’s study. [Michael Mammoliti sur-

rebuttal p. 2, 7]  [Brenda Mammoliti pre-filed p. 2, 3].  Because of the shadow flicker from May 

1 to May 15 and Aug. 1 to Aug. 15, we have been unable to use our back yard and porch in the 

same manner as we did before the turbine was installed. [Michael Mammoliti pre-filed p. 7] 

[Brenda Mammoliti pre-filed p.7].  The shadow flicker makes it hard for us to concentrate or 

relax, is distracting, disruptive, and annoying, both inside and outside our home. [Brenda 

Mammoliti prefiled testimony p. 3, 4] [Michael Mammoliti prefiled p. 3, 4] 

We request that GMP be required to curtail the wind turbine from May 1 through Aug. 

15, from 6 – 9 p.m. to eliminate shadow flicker from creating a nuisance and interfering with our 

aesthetic enjoyment of the area.  This is the only reasonable mitigation because it is the only 

action that can be taken to eliminate the shadow flicker.  Anything less does not constitute 

“mitigation” and therefore the project does not comply with the second step of the Quechee 

analysis. 

Glare.  Imagine you are sitting in your backyard reading your book, and a flashing light 

keeps catching your attention.  It is a beautiful sunny day.  You were looking forward to 

spending your day off relaxing in the backyard, working in the garden, and instead this constant 
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flashing light keeps distracting you and hurting your eyes, like a mirror or disco ball reflecting 

sunlight.  This is what we are exposed to on every sunny day.  

At times the glare shines directly into our eyes, thereby preventing us from enjoying the 

view of the mountains or from sitting outside facing the direction of the turbine. [Michael 

Mammoliti surrebuttal p. 2-3] [Brenda Mammoliti pre-filed p. 4] [Brenda Mammoliti surrebuttal 

p. 2]  Michael suffers from migraine headaches that his doctor agrees can be caused by the strobe 

light effect that we are experiencing. [Michael Mammoliti prefiled p. 2 line 21, p. 4 line 6]  

Because of the glare from the turbine blades, we have been unable to use our back yard and 

porch in the same manner as we did before the turbine was installed. [Michael Mammoliti pre-

filed p. 7] 

Germany has acknowledged and solved these problems, sometimes called a “disco 

effect”, by requiring the use of a matte, non-reflective paint on turbine blades to reduce glare 

from the blades. [Brenda Mammoliti surrebuttal testimony Appendix 2] 

GMP has offered no mitigation for the glare or disco effect.  The Hearing Officer 

accepted GMP’s argument that no mitigation is necessary, primarily due to cost.  As neighboring 

landowners, we are shocked and offended by the wind turbine’s flashing light on a regular basis, 

as would anyone living in our situation.  GMP has an obligation – both moral and legal – to 

“mitigate” this glare by eliminating it. GMP has failed to mitigate glare and therefore the turbine 

does not comply with this test of the Quechee analysis. 

Just before the hearing on Jan. 14, 2014, the Hearing Officer asked GMP to produce 

information about planting trees to screen the wind turbine from our view.  We had no advance 

notice of this request and were presented with information for the first time at the hearing.  

GMP’s consultant testified that the trees described in the proposal discussed at the evidentiary 
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hearing will take “about 30 years … maybe 40” years to grow to full height, which was testified 

to be 50-60 feet. [Vissering hearing testimony p. 56].  Due to soil conditions, the ability of the 

trees to grow at all in the proposed location is uncertain.  [Vissering hearing testimony p. 28]  

[Lorraine hearing testimony p. 212-3].  The proposed deciduous trees would do little or nothing 

about glare, especially during the months when foliage would be limited or absent. [Vissering 

hearing testimony p. 30]. 

We request that the Board require GMP to plant a dense line of mature evergreen trees 

tall enough and long enough to eliminate the glare throughout the entire year, on the state land 

that adjoins our property but far enough away from the wet area to block our view of the glare 

from the wind turbine.  We estimate that a line of trees about 20 to 25 feet tall and about 150 feet 

long would be sufficient to block the glare from our property. Alternatively, GMP’s expert 

testified at the hearing that painting the blades “would be certainly reasonable from a standpoint 

of being practical” [hearing transcript p. 68, lines 6 – 8] and the Hearing Officer noted in his 

questioning of GMP’s witness that her testimony said that “best practice guidelines are now 

beginning to incorporate the use of lower gloss paints.” [Hearing transcript p. 73, lines 12 – 14.]  

GMP created this problem, and the only reasonable mitigation is to do whatever is 

necessary to eliminate the glare. GMP’s assertion that eliminating the glare would cost too much 

is offensive in light of the fact that GMP created the glare and never talked to us about the best 

location for siting their tower to avoid glare on our property.  

In In re Halnon, 174 Vt. 514, 57, 811 A.2d 161, 165 (2002), the Supreme Court upheld 

the PSB’s denial of an application for a wind turbine net metering system.  The Board had denied 

it in part because the applicant had failed to provide evidence that he had taken significant steps 

to minimize the negative effects that the project would have” on the neighbors’ view, and also 
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because the applicant “failed to present specific evidence supporting his contentions that siting 

the turbine at alternative locations caused problems and increased costs associated with the 

project.” 

The Halnon case presents striking similarities to our situation.  GMP is providing 

inadequate mitigation for the shadow flicker, and none whatsoever for the glare.  The Hearing 

Officer’s conclusion that no further mitigation is necessary because of costs that GMP claims it 

would have to incur.  Costs to GMP for mitigating the undue adverse impacts of the company’s 

chosen location should not be considered as a factor in reasonable mitigation when GMP created 

the problem for us.  [Halnon at page 165]. 

Because this wind turbine went through an expedited process without any discovery or 

prefiled testimony, there was no opportunity to discuss alternative sites as referenced in Halnon.  

As soon as we got the information packet and as soon as they were pouring the concrete base, we 

contacted the contractor and told him the location was wrong, that the sun was going to set 

directly in back of it, and it was obvious there would be an issue for us with shadows. 

[MMammoliti prefiled, p. 4, lines 16 – 20].  Our inquiries to the developer, Encore 

Redevelopment, were met with no reply. [MMammoliti prefiled, p. 4, lines 21-22].   

GMP has failed in its attempt to mitigate shadow flicker, has failed to take any steps to 

mitigate against the adverse impacts of glare, and failed to adequately analyze alternative 

locations.  Accordingly, If GMP fails to curtail the wind turbine and plant a row of evergreen 

trees that will effectively block the glare from our view, then the Board must find that the project 

does not meet the third prong of the Quechee analysis and the CPG must be denied and therefore 

revoked.  
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Applicants’ False and Misleading Information 

As of the filing of GMP’s application, Board Rule 5.109.(c)(2) stated that the Board may 

revoke any CPG for a net metering system if the holder of the CPG “has failed to comply with 

the conditions of approval, representations made in the application, or this rule.”  (emphasis 

added)  As the Hearing Officer found, “It is undisputed that the CPG Application materials (1) 

did not address the potential for glare impacts from the Project; and (2) represented that ‘the 

flicker and acoustic impacts of the Northern Power 100 turbines have been shown to be 

minimal.’”  PfD at page 14.   

 However, the Hearing Officer excuses GMP’s failure to provide accurate information to 

this Board and neighbors by suggesting 1) that that the information was generic in nature and not 

specific to the site, and 2) that there was no misrepresentation because GMP said nothing about 

the potential impacts from glare.  This is absurd. 

GMP was not proposing a generic wind turbine in a generic site.  GMP proposed a 

Northern Power Systems 100 kW wind turbine in a specific location, in the most prominent view 

from our home and backyard which we previously enjoyed.  The actual language presented to us 

and the Board is “The flicker and acoustic impacts of Northern Power 100 turbines have been 

shown to be minimal.” [Mammoliti Brief, footnote p. 12] Obviously the information provided to 

the Board in this docket is specific to the wind turbine proposed to be installed by GMP in our 

neighborhood, and the information made specific promises about the impacts on its operation.  

What would be the point of mentioning the Northern Power Systems 100 turbines in the 

application if they didn’t intend to use this type of turbine at this location?  This information was 

sent to us as part of informing us about what was being proposed.  It is unconscionable to excuse 

GMP’s misrepresentation of its proposed projects’ impacts on the neighbors, especially in a case 
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that goes through an expedited permitting process.  Especially in cases like this with neighbors 

close by, GMP should make every effort to accurately represent what they are proposing.  We 

are now the victims of their failure to responsibly evaluate the potential impacts from their 

turbine or provide the Board with accurate information.   

The Board should revoke GMP’s CPG, thereby imposing the appropriate sanction for 

their deliberate misrepresentation to the Board and also sending an important message to 

applicants that they must provide complete and accurate information to the Board or face serious 

consequences. 

 

Time and Timing of the Hearing Officer’s Proposal for Decision  

We began complaining about the location of this turbine and the potential to harm our 

property, the aesthetics of the area, and our quality of life before, during and after the turbine was 

erected.  More than three years have passed since the wind turbine was erected, as we have 

worked our way through the PSB’s process.  Fully one and a half of those years has been spent 

waiting for the hearing officer to rule.  We filed a motion on Dec. 31, 2012 that the hearing 

officer did not respond to until July 11, 2013.  The technical hearing that is the subject of this 

comment letter was held on January 14, 2014, with Reply Briefing completed on April 4, 2014.  

We have been waiting nine months for the hearing officer to issue his decision.  In the meantime 

we have been suffering from the aesthetic impacts of the turbine with no relief. 

 

Remedy 
 

The Hearing Officer incorrectly applied the Quechee analysis leading to his conclusion 

that the glare and shadow flicker (utilizing GMP’s dispatch control plant) will not result in an 
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undue adverse aesthetic impact. [PfD p. 27]  We have shown that by correctly applying the 

Quechee analysis and relying on established legal precedent in a case remarkably similar to our 

case, GMP’s NPS 100 wind turbine has been erected in a location that is resulting in continuing 

undue adverse impacts to the aesthetics of the area.  In the absence of mitigation that eliminates 

these undue adverse impacts, the only remedy is to revoke the CPG and require the removal of 

the wind turbine.  Removal of the turbine would not harm GMP because GMP has acknowledged 

that the turbine is not cost- effective. 

GMP’s own numbers submitted in this docket show that the NPS 100 wind turbine is not 

cost-effective.  GMP’s witness said at the hearing that the total cost of the installed wind turbine 

is “in excess of $500,000” [Hearing transcript p. 212, lines 9-10].  GMP submitted responses to 

questions from the Board which state that “the turbine produces approximately 160,000 kwh per 

year” and “each kwh is approximately 13 cents.” [letter from Primmer to Susan Hudson, 9/18/12, 

p. 1].  The lifespan of similar NPS 100 turbines is reported to be 20 years.6  160,000 kwh x .13 = 

$20,800 which is the value of the power produced annually.  Multiplied by 20 years, the total 

production of the Vergennes NPS 100 wind turbine is $416,000.  Therefore, this wind turbine 

will never pay back the installed cost.  GMP’s own numbers show that it is not cost-effective and 

so it would be no loss to GMP to remove it.   

 

     Dated at Vergennes, VT this 16th day of January, 2015.  

 
     ___________________  
     Brenda Mammoliti 

16 High Street 
Vergennes, VT  

                                                
6 http://www.addison-eagle.com/news/2013/jul/22/addison-county-farm-running-100kw-wind-turbine/ 


