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Docket No. 8302 

PETITIONER’S POST-HEARING BRIEF IN SUPPORT OF ITS SECTION 248 
PETITION FOR A CERTIFICATE OF PUBLIC GOOD  

This docket concerns a Petition filed by Chelsea Solar LLC (the “Petitioner”), pursuant to 

30 V.S.A. §248 and Public Service Board (the “Board”) Rule 5.400, requesting the Board to 

issue a Certificate of Public Good (“CPG”) for a 2.0 MW solar electric generation facility 

located at 557 Apple Hill Road in Bennington, Vermont (the “Project”).  Petitioner hereby files 

this Post-Hearing Brief in Support of its Section 248 Petition for a Certificate of Public Good. 

I. Procedural History. 

On January 31, 2014, Petitioner sent out the 45-Day Advance Notice of the Proposed 

Project.  On June 19, 2014, the Petitioner filed its 248 petition with the Board and served copies 

on the Department of Public Service (the “Department”), the Agency of Natural Resources 

(“ANR”), the Vermont Division for Historic Preservation (“VDHP”) and other statutory parties.  

The Petitioner’s 248 Petition included the pre-filed testimony of (i) the Petitioner’s project 

manager, Brad Wilson, dated June 17, 2014 (the “Wilson pft”), (ii) the Petitioner’s 

environmental consultant, Dori Barton, dated June 16, 2014 (the “Barton pft.”), (iii) the 

Petitioner’s aesthetics consultant, Mark Kane,  dated June 19, 2014 (the “Kane pft.”) and (iv) the 
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Petitioner’s second environmental consultant, Scott Michael Mapes, dated June 18, 2014 (the 

“Mapes pft.”). 

A prehearing conference was held on August 25, 2014.  Appearances were entered for the 

Department by Jeanne Elias, Esq., for ANR by Donald Einhorn, Esq. and for the Petitioner by 

Michael Melone, Esq. 

Notice of a Public Hearing for the Project was published in the Bennington Banner on 

October 9, 2014.  A site visit and public hearing were held on October 16, 2014.  At the public 

hearing several members of the public provided comments. 

Pursuant to the schedule adopted by the Hearing Officer, the deadline for intervention 

was set for October 31, 2014.  On August 4, 2014, Libby Harris (“Harris”), the Estate of David 

Sholes, Teresa Sholes and the Apple Hill Homeowners Association jointly moved to intervene, 

which motion was denied without prejudice by the Hearing Officer at the prehearing conference 

on August 25, 2014, for lack of consistency with Board Rule 2.209.  On March 23, 2015, Libby 

Harris filed another motion to intervene, which was granted by the Hearing Officer on April 16, 

2015 (the “Harris Order”).  No additional requests for intervention were filed. 

On January 16, 2015, the Petitioner filed a Partial Memorandum of Understanding with 

the ANR (the “First ANR Stipulation”) with respect to all aspects of the Project other than the 

Green Mountain Power (“GMP”) distribution line extension that would interconnect the Project 

(the “GMP Line Extension”). 

On February 9, 2015, the Petitioner filed a Partial Memorandum of Understanding with 

the Department (the “First Department Stipulation”) with respect to all aspects of the Project 

other than the GMP Line Extension.  Under the First ANR Stipulation and the First Department 

Stipulation, the parties agreed to certain Project revisions (other than with respect to the GMP 
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Line Extension), and to the admission of evidence of all pre-filed testimony and exhibits of the 

Petitioner as modified by the stipulated terms.   

On September 26, 2014, Petitioner filed the first supplemental prefiled direct testimony 

and related exhibits of Dori Barton (the “Barton spf.”).  On December 2, 2014, Petitioner filed 

the second supplemental prefiled direct testimony and related exhibits of Dori Barton (the 

“Barton 2nd spf.”).  On May 18, 2015, Petitioner filed the third supplemental prefiled direct 

testimony and related exhibits of Dori Barton (the “Barton 3rd spf.”).  The testimony and 

supplemental testimony of Dori Barton relates primarily to the environmental impacts of the 

Project.   

On September 26, 2014, Petitioner filed the first supplemental testimony and related 

exhibits of Mark Kane (the “Kane spf.”).  On January 14, 2015, Petitioner filed the second 

supplemental testimony and related exhibits of Mark Kane (the “Kane 2nd spf.”).  The testimony 

and supplemental testimony of Mark Kane relates primarily to the aesthetic impacts of the 

Project.   

On September 26, 2014, Petitioner filed supplemental prefiled direct testimony and 

related exhibits of Scott Michael Mapes (the “Mapes spf.”) relating to certain environmental 

impacts. 

On September 26, 2014, Petitioner filed supplemental prefiled direct testimony and 

related exhibits of Brad Wilson (the “Wilson spf.”) relating to certain described revisions to the 

Project’s layout. 

On June 15, 2015, the Petitioner filed a Second Partial Memorandum of Understanding 

with the ANR (the “Second ANR Stipulation”) and on June 17, 2015, the Petitioner filed a 

Second Partial Memorandum of Understanding with the Department (the “Second Department 
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Stipulation” and collectively with the First Department Stipulation, the First ANR Stipulation 

and the Second ANR Stipulation, the “MOUs”).  Under the Second ANR Stipulation and the 

Second Department Stipulation, the parties agreed to certain revisions related to the GMP Line 

Extension, and to the admission of evidence of all prefiled testimony and exhibits of the 

Petitioner relating to the GMP Line Extension as modified by the stipulated terms.   

On July 16, 2015 a technical hearing was held at the Board’s conference room in 

Montpelier, Vermont.   

II. The Petitioner Has Shown That it Has Met the Statutory Criteria for the        
  Issuance of the Certificate of Public Good. 
 

The pre-filed testimony, the Petitioner’s discovery responses, the hearing transcript and 

the MOUs all support the conclusion that the Petitioner has satisfied all of the applicable Section 

248 criteria and that the Board should issue a CPG with respect to the Project.   

A. Section 248(b)(1) – Orderly Development of the Region. 
 

Under 30 V.S.A. §248(b)(1), the Petitioner must demonstrate that the Project will not 

unduly interfere with the orderly development of the region, with due consideration given to the 

recommendations of the municipal and regional planning commissions, the recommendations of 

municipal legislative bodies, and the land conservation measures contained in the plan of any 

affected municipality.   

With respect to the 30 V.S.A § 248(b)(1) criteria, the Petitioner’s evidence includes the 

testimony of its aesthetics consultant,  Mark Kane.  Specifically, Mr. Kane’s testimony provides 

that the Project will not unduly interfere with the orderly development of the region and will not 

cause any direct impacts on the capacity of the region to develop.  The Town of Bennington has 

extensive public and conservation land holdings including portions of the Green Mountain 
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National Forest along with significant areas of private conservation easements and recreation 

parks.  The Project site is not located on or near an identified conservation area.  The Project site 

is zoned and identified in the 2010 Town Plan as part of the Rural Conservation district. The 

language describing this district makes it clear that while sensitivity to environmental and visual 

impacts for land use development is important, development is not precluded.  See Kane pft. at 5 

and Exhibit CS-MK-3. 

The Town has also prepared a Park and Opens Space Plan (2007) which states that “the 

inventory section of this report demonstrates that Bennington already has a wealth of conserved 

open space, much of it public or available for public use, and several key parks and recreation 

sites that are well-positioned to serve a majority of the population.”1 While this does not imply 

that land conservation efforts are completed in the community, the Open Space Plan and Town 

Plan have not identified new areas and nothing suggests that the property on which the Project 

site is proposed is a candidate for open space protection or land conservation.  See Kane pft. at 5 

and Exhibit CS-MK-3. 

The Bennington Regional Plan (2007) was developed by the Bennington County 

Regional Commission and provides broad objectives relative to growth and development in the 

region.  While the Regional Plan is very deferential to local town planning it does contain a 

section related to “Development in Rural Areas” which essentially outlines broader policy 

objectives for the region.  These objectives include ensuring that “development in rural areas 

reflects historic settlement patterns”.2  The Regional Plan goes on to state that “other land uses 

that rely on the region’s natural resources are appropriate uses in rural areas”.3  In consideration 

                                                 
1 Bennington Parks and Open Space Plan (2008), Town of Bennington, Page 8.  See Exhibit CS – MK -3 and 6. 
2 Bennington Regional Plan (2007).  Bennington Regional Commission, Page 55.  See Exhibit CS – MK – 4. 
3 Ibid, Page 56. 
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of the appropriateness of these types of uses, the Regional Plan stresses that “rural development 

must not be widely scattered throughout the countryside, but should occur as relatively compact 

and cohesive units that serve to reinforce, rather than replace the region’s rural character”. 4  The 

Project site is at the edge of developed highway infrastructure and the Project has been designed 

as compactly as possible. This location and form of development support the regional objectives.  

See Kane pft. at 6, Exhibit CS-MK-4 and CS-MK-5. 

In addition, both ANR and the Department are satisfied that the 248(b)(1) criteria have 

been satisfied as reflected in the MOUs and subject to any post-CPG conditions reflected therein 

and there is no evidence in the record that indicates otherwise.     

B. Section 248(b)(2) -- Need for Present and Future Demand for Service 

Pursuant to 30 V.S.A. §8005(b)(8) and Board Rule 4.312(A), compliance with this 

criterion is not required for a qualifying SPEED project, provided that no part of the facility is 

financed directly or indirectly through investments, other than power contracts, backed by 

Vermont electricity ratepayers. 

As set forth in the testimony of Brad Wilson, no part of the proposed Project will be 

financed directly or indirectly through investments, other than power contracts, backed by 

Vermont electricity ratepayers.  The project is a SPEED resource, per its PPA with VEPP, Inc, 

dated June 20, 2013.  SPEED Resources meet the ‘need’ criteria, per 30 V.S.A. § 8005(b)(8).  

See Wilson pf. at 11. 

   Criterion (b)(3) -- System Stability and Reliability. 
 

Petitioner must demonstrate that the Project will not adversely affect system stability and 

reliability.  With respect to the 30 V.S.A § 248(b)(3) criteria, the Petitioner’s evidence includes 

                                                 
4 Ibid 
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the testimony of its project manager, Brad Wilson. Such evidence provides that the Project will 

not adversely affect system stability and reliability.  See Wilson pf. at 11-12 and Exhibit CS-

ECOS-5.  GMP has completed a system impact study that investigated the impacts of the 

Project’s interconnection to the GMP distribution system and identified the system upgrades 

necessary to maintain stability and reliability.  The completion of the upgrades identified in 

GMP’s system impact study (at the Petitioner’s expense) was a requirement of entering into the 

interconnection agreement with GMP.  See Wilson pf. at 11-12 and Exhibit CS-ECOS-5.  Both 

ANR and the Department are satisfied that the 248(b)(3) criteria have been satisfied as reflected 

in the MOUs and subject to any post-CPG conditions reflected therein and there is no evidence 

in the record that indicates otherwise.     

C. Section 248 (b)(4) -- Economic Benefit to State. 
 

Petitioner must demonstrate that the Project will provide an economic benefit to the State 

and its residents.  However, under the Board’s Section 8007(b) Order dated August 31, 2010, the 

economic benefits criterion has been conditionally waived absent “exceptional circumstances”.  

There are no exceptional circumstances regarding the Project that should cause the Board to 

revoke the waiver.  Notwithstanding the conditional waiver, the testimony of Brad Wilson shows 

that the criteria is satisfied.  For example, the construction of the Project will create a number of 

temporary new construction jobs in the region, as well as increased local economic activity 

associated with those jobs.  Project operation will create a smaller number of new job hours for 

facility and landscaping maintenance purposes.  The Project will generate additional tax revenue 

for the Town of Bennington and the State of Vermont.  The Project will help the State of 

Vermont reach its renewable energy generation goals.  See Wilson pf. at 12.  In addition, both 
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ANR and the Department are satisfied that the Section 248(b)(4) criteria have been satisfied as 

reflected in the MOUs and there is no evidence in the record that indicates otherwise.     

D. Section 248(b)(5) -- Aesthetics, Historic Sites, Air and Water Purity, 
Natural Environment, and Public Health and Safety. 

 
Petitioner must demonstrate that the Project will not have an undue adverse effect on 

aesthetics, historic sites, air and water purity, the natural environment and public health and 

safety with due consideration having been given to the criteria specified in 10 V.S.A. §§ 

1424a(d) (relating to water resources) and 6086(a)(1) through (8) and (9)(K) (related to state land 

use plans) and greenhouse gas impacts.  The test under Section 248(b)(5) is thus a balancing test 

that not only looks at whether there are adverse impacts from a Project, but also looks at whether 

those adverse impacts are “undue” taking into account the benefits provided by the Project, and 

specifically those related to greenhouse gases. 

The Board and the Vermont Supreme Court have used the so-called Quechee test in 

determining whether a project would have an undue adverse impact under § 248(b)(5). In re 

Amended Petition of UPC Vt. Wind, LLC, 185 Vt. 296, 307-308 (Vt. 2009).  Under that test, 

developed in connection with Act 250 proceedings, “a factfinder first examines whether a project 

will have an adverse impact . . . , and if so, whether the impact will be ‘undue.’” Id.    

Here, the evidence provided by the Petitioner establishes that there are no adverse 

impacts created by the Project.  Even assuming arguendo that some aspect of the Project could 

have an adverse impact, the Petitioner has established that such impact would not be “undue”. 

The testimony before the Board related to the 30 V.S.A § 248(b)(5) criteria includes that 

provided by (i) the Petitioner’s aesthetics consultant, Mark Kane, (ii) the Petitioner’s two 

environmental consultants, Dori Barton and Scott Michael Mapes, (iii) the Petitioner’s project 

manager, Brad Wilson through the Petitioner’s Responses to the Vermont Department of Public 
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Service First Set of Information Requests on Petitioner dated as of November 16, 2014 (the 

“Responses”) and (iv) the testimony provided at the hearing.  The record before the Board 

establishes that the Project will not have an undue adverse effect on aesthetics, historic sites, air 

and water purity, the natural environment or public health and safety, with due consideration 

having been given to the criteria in 10 V.S.A. §1424a(d) and §6086(a)(1) – (8) and 9(K).   In 

addition, both ANR and the Department are satisfied that the Section 248(b)(5) criteria has been 

satisfied as reflected in the MOUs and there is no evidence in the record that indicates 

otherwise.5    

Air Pollution [10 V.S.A. §6086(a)(1)] 

Under this subcriterion, Petitioner must address whether the project will create undue air 

pollution.  The testimony of Scott Michael Mapes and Brad Wilson establish that the Project will 

not result in undue air pollution.  

With respect to construction of the Project, potential dust is the only anticipated air 

pollutant.  Undue generation of dust is not anticipated for the following reasons: 1) the 

construction entrance and eventual project access drive will be stabilized; 2) the access drive will 

be a gravel surface and require limited site cut and fill; 3) while there will be extensive tree and 

brush clearing that activity will be conducted in strict accordance with the Project’s Erosion 

Prevention and Sediment Control plan phasing and VTDEC Construction General Permit #3-

9020; 4) there will be limited soil disturbance associated with the installation of the solar panel 

support structures as these will be pile driven; 5) the installation of the perimeter security fence 

                                                 
5 Over the objection of Petitioner, Ms. Harris used Exhibit Harris 1 for impeachment purposes during Harris’ cross-
examination of Brad Wilson which is three pages of a sixteen page document from the “Noise Barrier Design 
Handbook”. Although the Hearing Officer allowed for Exhibit Harris 1 to be admitted into evidence, he stated that 
he would “give the document the weight that is appropriate to it which will be diminished by the fact that 
authenticity and foundation have not been established.”  See Hearing Transcript page 50.  Evidence used for 
impeachment purposes is not substantive evidence and cannot be relied upon by a factfinder as substantive evidence. 
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will involve limited soil disturbance as the fence posts will be pile driven or augured; 6) there 

will be only limited, temporary soil disturbance associated with the installation of underground 

conduit, as where practical conduit trenching will be achieved with a “ditch witch” excavator; 7) 

water will be applied as needed during construction phase; and 8) during construction phase 

activities, including clearing, grubbing and site preparation, the developer will implement best 

management practices (“BMPs”) as detailed in the project Erosion Prevention and Sediment 

Control plan and as required by the Project seeking coverage under VTDEC’s Construction 

General Permit #3-9020.  See Mapes pf. at 5-6 and Exhibit CS-SMM-2. 

The Project will not result in undue air pollution due to noise.  Installation of the solar 

project will take place only during daylight hours, which will minimize the effects of 

construction-related noise at neighboring properties. During both construction and operation of 

the Project there will be no burning or other emissions. The solar project will produce no air 

pollutants during operation.  See Mapes pf. at 6.  The Board’s “Guide to Filing a Petition Under 

Section 248” states that petitioners should with respect to noise (i) describe any sources of noise 

associated with the proposed project, including expected dBA from these sources and (ii) state 

whether the project will comply with applicable guidelines for noise levels, such as those 

established by municipality, the U.S. Environmental Protection Agency, or the World Health 

Organization.  The Petitioner through the testimony of Brad Wilson and Scott Mapes have 

satisfied these requirements.  

The only Project equipment that has any ability to generate noise are the inverters and the 

medium voltage transformer.  The inverters generate a maximum of 50 decibels at a distance of 

10 feet, and the transformer generates a maximum of 60 decibels at a distance of 10 feet.  At the 
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distances to and outside of the Project boundary, these sounds will be inaudible or 

indistinguishable from ambient environmental noise.  See Wilson pf. at 21. 

None of the Project’s components or equipment produces gas or vapor emissions of any 

kind during installation and operation.  For this reason, the Project will not have an undue 

adverse effect on air purity during operation.  However, some vehicles will be used during 

Project construction and, to a much lesser extent, during Project operation.  These vehicles may 

generate emissions during operation.  The Petitioner has agreed to enter into an emissions 

monitoring and reporting program as prescribed by ANR for other, similar solar projects.  See 

Wilson spf. at 8. 

Head Waters [10 V.S.A. §6086(a)(1)(A)] 

Under this subcriterion, Petition must address whether the project will meet any 

applicable Department of Environmental Conservation regulations regarding any reduction of the 

quality of ground or surface waters in a headwaters area.  The testimony of Scott Michael Mapes 

establishes that the Project will have no adverse impact on headwater areas. 

  The Project is located within a headwater as defined by 10 V.S.A. § 6086(a)(1)(A).  

While the project parcel is not characterized by steep slopes or shallow soils, is not above 1,500 

feet in elevation (located between 670’ and 770’ USGS), is not in a watershed of a public water 

supply as designated by ANR, and is not in an area supplying significant amounts of recharge 

water to aquifers, it is located in a drainage area of less than 20 square miles.  GIS databases and 

site observations show that runoff from the site drains to a VTrans storm system network at the 

U.S. Route 7 & 279 interchange which eventually discharges to an unnamed tributary of Furnace 

Brook which eventually flows into Furnace Brook roughly a quarter mile away from the project.  

Furnace Brook then flows into the Walloomsac.  This headwater sub-watershed is less than 1 
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square mile at the point where this project runoff would discharge to the VTrans storm system 

network.  See Mapes pf. at 7. 

Notwithstanding the size of the sub-watershed, the Project will meet any health and 

environmental conservation department regulation regarding the reduction of the quality of 

ground or surface waters flowing through lands defined as headwater.  Adhering to the 

conditions in VTDEC’s Stormwater Construction General Permit #3-9020, which the Project 

will seek coverage under as well as adhering to the installation and continued operation and 

maintenance of the project operational phase stormwater BMP’s will ensure that ground and 

surface water quality are not impacted by the Project’s construction and post construction 

activities.  See Mapes pf. at 7 and Exhibits CS-SMM-2 and SMM-5.  For these reasons, the 

Project will have no adverse impact on headwater areas. 

Waste Disposal [10 V.S.A. §6086(a)(1)(B)] 

Under this subcriterion, Petitioner must address whether the Project will meet any 

applicable health or environmental conservation department regulations regarding the disposal of 

wastes and whether the project will involve the injection of wastes or toxic substances into 

ground waters.  The testimony of Scott Michael Mapes as well as the post-CPG conditions set 

forth in the MOUs related to waste disposal support the conclusion that the Project will meet 

applicable health and Environmental Conservation Department regulations regarding the 

disposal of wastes.  See Mapes pf. at 8.   

The Project does not involve disposal of wastes or injection of any material into 

groundwater or wells.  The Project does not involve any domestic waste or potable water supply 

needs.  Therefore, the Project does not require a state Water Supply and Wastewater Disposal 

Permit.  See Mapes pf. at 8. 
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 There will be brush and tree clearing and solid wastes generated will be processed and/or 

recycled in accordance with Vermont solid waste management rules. Due to the nature and size 

of the new development and the resulting new impervious surface created (less than one acre), 

the Project will not require coverage under the VTDEC Stormwater Operational Phase General 

Permit #3-9015.   However, the Project has been designed with appropriate operational phase 

stormwater BMP’s to provide flow mitigation and water quality treatment practices given the 

change in site characteristics from pre to post development.  See Mapes pf. at 8 and Exhibit CS-

SMM-5. 

The Project will not result in undue water pollution based on the implementation 

construction-phase erosion prevention and sediment control measures and BMP’s and based on 

the implementation of the operational phase stormwater BMP’s.  See Mapes pf. at 9. 

With respect to stormwater runoff, Petitioner will not commence construction prior to 

obtaining an authorization to discharge under Construction General Permit 3-9020 from the 

agency that authorizes the discharge of stormwater runoff from construction activities.  All 

Project construction shall be performed in accordance with such permit.  First ANR Stipulation 

at 3. 

Petitioner will use a non-toxic, bio-based coolant (FR3 or equivalent) for the Project 

transformer.  Petitioner will install a secondary containment system sufficient to accommodate 

110% of the transformer coolant volume, plus 5 inches of freeboard for rain.  The secondary 

containment system will be designed and constructed substantially in accordance with the design 

agreed to with ANR in the First ANR Stipulation.  Petitioner’s operations and maintenance 

contractor will perform periodic inspections of the secondary oil containment system and 

maintain the system in good working order for the life of the Project.  First ANR Stipulation at 9. 
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Lastly, Petitioner will perform post-construction, as-built, field verification of all 

impervious surfaces associated with both the Solar Array and Line Extension portions of the 

Project and report the total impervious surface area to the Department of Environmental 

Conservation’s Stormwater Management Program.  If it is determined by the Stormwater 

Program that the total impervious surface area associated with the Project, in combination with 

the total impervious surface area of any other project deemed by the Stormwater Program to be 

part of a common plan of development (as defined in the Department’s stormwater rules),  

results in a total amount of impervious surfaces that exceeded the 1 acre threshold, Petitioner will 

obtain an operational stormwater discharge permit and the Project will be retrofitted with 

required stormwater treatment practices pursuant to the Vermont Stormwater Management 

Manual, Volume I.  See Second ANR Stipulation at 3. 

Water Conservation [10 V.S.A. §6086(a)(1)(C)] 

The Board’s Section 8007(b) Order dated August 31, 2010 conditionally waives this 

criterion for all renewable energy projects with a capacity between 150kW and 2.2MW. 

Regardless of this conditional waiver, the testimony of Scott Michael Mapes states that 

this criterion has limited applicability to the Project.  The Project will not require the use of water 

during the construction phase (unless required for dust control) or during the operational phase 

(except for occasional cleaning of the solar panels).  The water that may be required will either 

be brought to the site on small maintenance vehicles or from an on-site water source.  See Mapes 

pf. at 10. 

Floodways [10 V.S.A. §6086(a)(1)(D)] 

Under this subcriterion, Petitioner must address whether any development within a 

floodway will restrict or divert the flow of flood waters, or endanger the health, safety and 
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welfare of the public or of riparian owners during flooding; and whether any development within 

a floodway fringe will significantly increase the peak discharge of the river or stream within or 

downstream from the area of development or endanger the health, safety, or welfare of the public 

or riparian owners during flooding.  As per the testimony of Scott Michael Mapes, the Project is 

not located in a floodway or floodway fringe.   The project is located outside and in elevation 

above a mapped Special Flood Hazard Area for Bennington.  See Mapes pf. at 10. 

Streams [10 V.S.A. §6086(a)(1)(E)] 

Under this subcriterion, Petitioner must address whether a project located on or adjacent 

to the banks of a stream will, whenever feasible, maintain the natural condition of the stream, or 

will endanger the health, safety, or welfare of the public or of adjoining landowners. 

As described by the testimony of Scott Michael Mapes and Dori Barton, other than the 

GMP Line Extension which is discussed in further detail below, the Project is not on or adjacent 

to the bank of any perennial stream.  The closest mapped stream is approximately 1600’ to the 

west of the Project area.  GIS databases and site observations show that runoff from the site 

drains to a VTrans storm system network at the U.S. Route 7 & 279 interchange which 

eventually discharges to an unnamed tributary of Furnace Brook which eventually flows into 

Furnace Brook roughly a quarter mile away from the project.  Furnace Brook then flows into the 

Walloomsac.  Given the scope and nature of during construction phase activities and associated 

implementation of the project EPSC plan and the state of the completed project there are no 

impacts expected to occur to those identified watercourses as a result of this Project.  See Mapes 

pf. at 11 and Barton pf. at 2. 

On July 9, 2014, Aaron Worthley from the Petitioner’s environmental consultant 

Arrowwood Environmental (“AE’) visited the site of the ephemeral channel with Chet 
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Mackenzie from the Vermont Fish & Wildlife Dept.  AE agreed with Mr. Mackenzie’s 

assessment that fisheries are not a concern at this site and that the previously labeled “ephemeral 

channel” is more accurately described as a depression where runoff concentrates in the spring or 

after a heavy rain rather than a stream channel.   For these reasons, this feature does not 

constitute a stream.  See Barton spf. at 3. 

With respect to the GMP Line extension, the proposed interconnection route is located 

adjacent to or near a stream.  The stream assessment involved both a remote review of the USGS 

topographic maps, the Vermont Hydrography Dataset (streams, rivers, waterbodies) and 2’ 

contours derived from FEMA Bennington Lidar (2012) and a field investigation on May 11, 

2015. There are a series of small tributaries to the Walloomsac River within the proposed 

interconnection route.  However, the proposed interconnection route will result in minimal 

clearing of trees along Hewitt and Willow Roads.  Poles are to be installed within the existing 

road fill slope resulting in no new disturbance to stream riparian zones.  Top of bank stream 

resources within the proposed route were surveyed on May 11, 2015.  See Barton 3rd spf. at 2-3 

and Exhibit CS-DB-5. 

Shorelines [10 V.S.A. §6086(a)(1)(F)] 

Under this subcriterion, Petitioner must address whether a project located on a shoreline 

must of necessity be located on a shoreline in order to fulfill the purpose of the development or 

subdivision, and whether the development or subdivision will, insofar as possible and reasonable 

in light of its purpose: (i) retain the shoreline and the waters in their natural condition; (ii) allow 

continued access to the waters and the recreational opportunities provided by the waters; (iii) 

retain or provide vegetation which will screen the development or subdivision from the waters; 

and (iv) stabilize the bank from erosion, as necessary, with vegetation cover.   
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As per the testimony of Scott Michael Mapes and Dori Barton, the project will not impact 

shorelines.  See Barton pf. at 3 and Mapes pf. at 11. 

Wetlands [10 V.S.A. §6086(a)(1)(G)] 

Under this subcriterion, the Petitioner must address whether the project will meet 

applicable Water Resources Board regulations regarding any impacts on designated significant 

wetlands.  As per the testimony of Dori Barton, there are no mapped Class 2 wetlands within the 

Project area.  The closest mapped Class 2 wetland is approximately 1600’ to the east of the 

Project area. Petitioner had their environmental consultant map a small wetland to the south of 

the Project Area.  The proposed Project is located more than 50’ away from this resource.   See 

pf. at 3-4. 

With respect to the GMP Line Extension, the wetland assessment involved both a remote 

review of available maps (including Vermont Significant Wetland Inventory maps (VSWI 2010) 

and the NRCS Soil Survey) and a field assessment on May 11, 2015.  Five wetlands were 

identified, delineated and mapped along the proposed route. There are no vernal pools along the 

proposed route.  See Barton 3rd spf. at 4-5. 

For the purposes of pole layout, each of the five wetlands is assumed to be Class 2 and 

has been provided a 50’ buffer (as shown on the Resource Assessment Map in the Report). The 

proposed placement results in three poles within wetland buffer zones of three wetlands. The 

Vermont Wetland Rules (Section 6.22) allow for the installation of a new overhead utility line 

that does not involve extensive tree clearing, with three poles or fewer in the wetland or buffer 

zone. The GMP Line Extension has been designed to avoid direct wetland impacts. The poles are 

to be installed within the existing road fill slope resulting in minimal disturbance to wetland 
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buffer areas. The proposed interconnection will not involve extensive tree clearing and GMP has 

confirmed that no wetlands permit will be required.  See Barton 3rd spf. at 4-5. 

Lastly, if any Wetlands Permit is required by Department of Environmental 

Conservation’s Wetlands Program, neither the Petitioner nor GMP will commence construction 

on the Line Extension prior to obtaining any such Wetlands Permit.  All Line Extension 

construction shall be performed in accordance with any such permit.  Second ANR Stipulation at 

3. 

Sufficiency of Water; Burden on Existing Water Supply [10 V.S.A. §6086(a)(2),(3)] 

The Board’s Section 8007(b) Order dated August 31, 2010 conditionally waives this 

criterion for all renewable energy projects with a capacity between 150 kW and 2.2MW. 

Regardless of this conditional waiver, the Project will not require the use of water during 

the construction phase (unless required for dust control) or during the operational phase (except 

for occasional cleaning of the solar panels).  If water is required, it will be brought to the site via 

small maintenance trucks or from an on-site source.  The Project is not located within any known 

Source Protection Area, but given the nature of the project, the development is expected to have 

no impact on any public community or private water source.  See Mapes pf. at 12 and Exhibit 

CS-SMM-3. 

Soil Erosion [10 V.S.A. §6086(a)(4)] 

Under this subcriterion, Petitioner must address whether the project will cause 

unreasonable soil erosion; and whether it will cause a reduction in the capacity of the land to 

hold water so that a dangerous situation results.  As per the testimony of Scott Michael Mapes, 

the Project will not cause unreasonable soil erosion or reduction in the capacity of the land to 

hold water so that a dangerous or unhealthy condition may result.  See Mapes pf. at 12. 
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While there are no streams and wetlands located on the Project site, these features will be 

sufficiently protected by the implementation of a comprehensive EPSC plan which will include, 

at a minimum: silt fencing being installed and maintained down gradient of areas of earth 

disturbance; and stabilizing all earth disturbances with temporary BMPs.  Permanent 

stabilization will be achieved with native grass seed upon completion of construction activities.  

Access by construction equipment and service vehicles will be from a single access point off of 

Willow Road.  This access will be improved and stabilized with a stone construction entrance to 

prevent the tracking of sediment off site.  Any tracked sediments found on VT Route 30 will be 

routinely swept up.  To control dust during construction-phase activities, water will be applied as 

needed.  During construction-phase activities, the developer will implement BMPs as detailed in 

the project EPSC plan and as required by Stormwater Construction General Permit #3-9020.  See 

Mapes pf. at 12-14, Exhibit CS-SMM-2, CS-SMM-7 and Exhibit CS-ECOS-4. 

Traffic [10 V.S.A. §6086(a)(5)] 

Under this subcriterion, Petitioner must address whether the Project will cause 

unreasonable congestion or unsafe conditions with respect to the use the highways, waterways, 

railways, airports and airways, and other means of transportation existing or proposed.  As per 

the testimony of Brad Wilson, the Project will not cause unreasonable congestion or unsafe 

conditions with respect to transportation systems.  See Wilson pf. at 15. 

The Project site will be accessed via a private access driveway connecting to Apple Hill 

Road through an adjacent property.  The proposed ingress upgrade (private access driveway) is 

in accordance with state and local standards and will not interfere with regular operation of 

Apple Hill Road.  Additional traffic generated by the Project during construction and operation 
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periods will be of a low volume and will not cause congestion or otherwise adversely affect 

existing traffic patterns.  See Wilson pf. at 15. 

Educational Services [10 V.S.A. §6086(a)(6)] 

Under this subcriterion, Petitioner must address whether the project will cause an 

unreasonable burden on the ability of local governments to provide educational services.  The 

Board’s Section 8007(b) Order dated August 31, 2010 conditionally waives this criterion for all 

renewable energy projects with a capacity between 150 kW and 2.2MW. 

Municipal Services [10 V.S.A. §6086(a)(7)] 

Under this subcriterion, Petitioner must address whether the project will cause an 

unreasonable burden on the ability of local governments to provide municipal or governmental 

services.  As per the testimony of Brad Wilson, the Project will not cause an unreasonable 

burden on the town of Bennington to provide municipal services.  The Project does not require 

any municipal sewer or water services.  The Project will not require above average use of 

municipal police, fire or rescue services.  The Project will be designed and installed in 

accordance with all applicable safety codes and will not be a risk to public health and safety.  See 

Wilson pf. at 16. 

Scenic Beauty, Historic Sites and Irreplaceable Natural Areas [10 V.S.A. 
§6086(a)(8)] 

 
Under this subcriterion, Petitioner must address whether the project will have an undue 

adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites or rare and 

irreplaceable natural areas.  As per the testimony of Mark Kane, Dori Barton and Scott Michael 

Mapes, the Project will not have an undue adverse effect on aesthetics or on the scenic or natural 

beauty of the area, nor will the Project have an undue adverse impact on historic sites or rare and 

irreplaceable natural areas.   
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(i) Aesthetics 

Mark Kane’s testimony included an aesthetics report put together by Mr. Kane’s firm, SE 

Group.  That report describes in detail the analysis undertaken by SE Group that assesses visual 

change due to the planned Project, and determined that these changes do not create unduly 

adverse impacts to the visual character of the area and viewshed around the Project. See Kane 

pft. at 4.     

The Project is located on a portion of a 27+/- acre tract just north of the US Route 7/VT 

279 interchange in Bennington, Vermont.  The Project site is bound on the western and southern 

edges by the highway system, on the north by a shared property line with three residential 

properties and on the east by a parcel of land formerly used as an apple orchard. At present the 

Project site is almost entirely wooded with northern hardwood species and is accessed via Apple 

Hill Road.  The site gently slopes at 8% grade from the northeast corner to the southwest, falling 

approximately 94 feet over the distance.  While the grade is gently sloping, the topography 

exhibits some slight undulations.  See Kane pf. at 3-5 and Exhibit CS-MK-2. 

The visibility of the Project site is limited by the nature of the terrain, the preservation 

and addition of landscaping on the periphery and by the transient nature of the surrounding land 

uses.  Other than the Vermont Welcome Center (rest area), other areas within the viewshed are 

accessible only by car.  In fact, the nature of the roadways (on/off ramps, merge lanes) makes it a 

highly fluid environment.  While the extent of visibility is not large, the clearing associated with 

the Project will be noticeable.  While view duration might be low, the number of potential 

observers is high, given the location.  In due consideration of those factors and using the 

Quechee Test, the Project would create an adverse impact with respect to the visual resources of 

the area.  See Kane pf. at 4 and Exhibit CS-MK-2.   
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 Continuing through the Quechee Test, however, the adverse impact is not undue.  An 

adverse impact is considered undue if: (1) it violates a clear, written community standard 

intended to preserve the aesthetics or scenic, natural beauty of the area; or (2) it offends the 

sensibilities of the average person; or (3) the applicant has failed to take generally available 

mitigating steps that a reasonable person would take to improve the harmony of the proposed 

project with its surroundings. In re Amended Petition of UPC Vt. Wind, LLC, 185 Vt. 296, 307-

308 (Vt. 2009). 

While the broader landscape is clearly scenic, the presence of the Project does not 

undermine its visibility or degrade its visual quality.  While visible to potentially a large number 

of people, the direct view of the Project components are partially screened by retained vegetation 

on the periphery.  While the Bennington Town Plan, Bennington Scenic Resource Inventory and 

Bennington Regional Plan identify many areas of the community as scenic, the Project does not 

affect those areas. See Kane pf. at 4-5 and Exhibits CS-MK-2, CS-MK-3, CS-MK-4 and CS-

MK-5. 

The original aesthetics analysis report prepared by the Petitioner’s aesthetics consultant, 

SE Group, addressed all elements of the Project as they existed at the timing of the filing.  That 

report considered both broader public impacts from the adjacent public roadways as well as 

potential impacts to adjacent neighbors.  Subsequent to this filing, the Petitioner had several 

interactions with neighbors within the adjacent Apple Hill area who expressed concern about the 

Project and the lack of consideration of potential impacts to them.  In response, SE Group 

undertook additional field work to more fully evaluate the areas of the Project site that are in 

closest proximity to residential properties.  In addition, SE Group updated and expanded their 

technical analysis of the Project to provide further evidence in support of their previous 



23 
 

assertions related to impacts to neighboring properties.  See Kane spf. at 2-6 and Exhibit CS-

MK-7. 

The number of adjacent residential properties potentially impacted by the Project is very 

low.  The Project site abuts commercial/highway uses to the south and west and undeveloped 

lands to the east.  SE Group identified three residential properties to the north and east of the 

Project where views of the Project site might be possible. During the field review SE Group 

determined that, following the clearing of the property to accommodate the array, it may be 

possible for visibility from some areas of these adjacent properties to see the “back” side of the 

northern-most panels.  Within this area the array is about 290 feet away from the residential 

structure and set well below in grade.  Existing vegetation intervenes between the structure and 

the Project.  See Kane spf. at 3-4 and Exhibit CS-MK-7. 

Although the extent of visibility is highly limited, Petitioner agreed to adjust the Project 

fence line to step back (south) somewhat, reducing clearing as well as the installation of 

supplemental mitigation plantings consisting of native trees (deciduous, evergreen) and shrubs. 

A specific quantity for this supplemental mitigation planting will be determined after clearing of 

the site is completed.  Given the presently wooded nature of the property, Petitioner expects that 

adjustments in the layout of plant material will be needed to respond to the condition of the 

remaining woodlands.  This zone for potential supplemental mitigation plantings would extend 

along the entire northern edge of the property, including areas uphill of the access road from the 

Apple Hill neighborhood to the north and east.  See Kane spf. at 4-5 and Exhibit CS-MK-7. 

SE Group has also indicated a supplemental landscape mitigation zone along the eastern 

edge of the property.  This would extend from where the access road enters the property at the 

northeast corner of the parcel southward to where the parcel then heads further east. The pattern 



24 
 

and density of landscaping in this zone would again respond to the post-clearing condition.  See 

Kane spf. at 5 and Exhibit CS-MK-7. 

Overall the combination of prescribed landscape mitigation plantings in and around the 

southwest edge of the Project coupled with supplemental landscaping along the northern and 

eastern edges (as necessary) will reasonably ameliorate offsite impacts to both the general public 

and to those residential properties in closest proximity.  See Kane spf. at 5 and Exhibit CS-MK-

7. 

Recognizing that the offsite visibility of the Project is largely directed to the south and 

would impact the existing Vermont Welcome Center, SE Group prepared a visual simulation of 

the currently proposed design to address these impacts. The retention of vegetation along the 

southern portion of the property effectively screens views of the Project from the Welcome 

Center.  See Kane spf. 5-6 and Exhibit CS-MK-7. 

In addition, at the technical hearing, Mr. Kane explained the mitigation plan with respect 

to any visual impacts.  Ms. Harris questioned Mr. Kane and explained each aspect of the 

mitigation that Ms. Harris raised.  At the end of the questioning it became clear that Ms. Harris’ 

main issue was the view from her residence, which is solely a private property interest not 

properly before the Board.  Nevertheless, Mr. Kane explained the new plantings that would be 

installed which would shield the Project from her view. 

SE Group also separately examined the aesthetic impact of the construction of the GMP 

Line Extension.  SE Group completed this analysis by examining the planned route of the utility 

line extension in relationship to the topographic and vegetated conditions of the area and 

reviewing existing conditions through site photographs taken by one of their staff on December 

21, 2014.  See Kane 2nd spf. at 3 and Exhibit CS-SUP-MK-1. 
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The GMP Line Extension is proposed along the southern edge of the roadway.  Both 

sides of the roadway are predominantly wooded and the grade rises slightly to the south. The 

final appearance of the design will be visually consistent with typical roadside line infrastructure 

commonly seen in and around the area.  See Kane 2nd spf. at 5 and Exhibits CS-SUP-MK-3 and 

CS-SUP-MK-4. 

The Welcome Center is further south of the Route 7 northbound on-ramp and also lower 

in elevation.  Given this, and reviewing the topographic information in and around the Project 

area, SE Group does not believe the GMP Line Extension will be visible from the Welcome 

Center or its parking area.  Route 279 is further south and west of the line extension. In addition 

to being slightly lower in elevation, with the continued presence of (more dense) vegetation 

along the south-west corner of the property on which the Project is proposed, SE Group does not 

expect any view of the line extension from Route 279.  If some poles are visible, their position 

along the access road would have them largely backed by retained trees when observed from the 

south or west.  This will significantly reduce their visual presence in the landscape; greatly 

reducing any impact.  See Kane 2nd spf. at 5-6 and Exhibits, CS-SUP-MK-2, CS-SUP-MK-3 and 

CS-SUP-MK-4. 

While the line extension expands the area within which visual impacts might occur, its 

character, and location do not create an unduly adverse condition with respect to the scenic 

beauty of the area. See Kane 2nd spf. at 7-8. 

Given the forgoing, the Project does not create an adverse impact that is undue with 

respect to the visual and aesthetic resources of the area.  See Kane spf. 5-6 and Exhibits CS-MK-

2 and CS-MK-7. 

(ii) Historic Sites 
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 As reflected in the testimony of Scott Michael Mapes, based upon the site visit of Mr. 

Mapes, and consultation with Scott Dillon of the Vermont Division of Historic Preservation, the 

Project will not have an undue adverse effect on historic or archaeological sites or resources.  See 

Mapes pf. at 14. 

(iii) Irreplaceable Natural Areas. 

    RINA 

As set forth in the testimony of Dori Barton, the results of the Rare and Irreplaceable 

Natural Areas (RINA) assessment concluded that the project site is not considered a significant 

natural community or RINA.  See Barton spf.at 3.  Nor does the GMP Line Extension have an 

adverse impact on rare and irreplaceable natural areas as in reviewing the NNHP digital 

database, there are no records or occurrences of significant natural communities in or near the 

interconnection route.  Moreover, pole placement for the proposed interconnection route will be 

approximately 10’ from the travelled edge of Willow and Hewitt Roads.  This area is 

characterized as mowed road shoulder and existing fill slope.  No Rare or Irreplaceable Natural 

Areas are present within the proposed route.  See Barton 3rd spf. at 5-6. 

    RTE 

Arrowwood Environmental conducted the RTE plant survey of the Project area on 

August 14, 2014.  The following rare or uncommon species were found during the inventory: 

arrow-leaved American aster (Symphyotrichum urophyllum), nimblewill muhly (Muhlenbergia 

schreberi), spreading sedge (Carex laxiculmis) and rough-leaved goldenrod (Solidago patula).  

As a result of the RTE inventory, AE started working with Mr. Bob Popp to identify 

conservation and transplantation areas on the overall property to mitigate any project impacts to 

RTE plant resources.  See Barton spf. at 2 and Exhibit CS-DB-3. 
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AE worked with ANR and the Petitioner to develop a mitigation strategy that would 

minimize impacts from the proposed Project to the arrow-leaved American aster on the site. At 

all stages of the development of the mitigation strategy, Mr. Bob Popp from ANR was consulted.  

This strategy involved the establishment of two Conservation Areas (CA) centered around the 

largest concentrations of rare plants found on the site.  Permission from ANR was obtained to 

transplant the arrow-leaved American aster plants in the fall of 2014 into the CA.  On October 

15, 2014, two AE personnel (Matt Peters and Michael Lew-Smith) visited the site to conduct the 

transplanting.  See Barton 2nd spf. at 3 and Exhibit CS-DB-4. 

With respect to the GMP Line Extension, AE identified very rare, rare and uncommon 

plant species within the proposed project development area in the summer of 2014. The Protocol 

for the RTE survey has been agreed to with ANR and is set forth in an exhibit attached to the 

Second ANR Stipulation.  See Barton 3rd spf. at 6, Exhibit CS-DB-5 and Second ANR 

Stipulation at 3.    

Petitioner will comply with the following provisions in order to mitigate impacts to the 

following plants, so that such impacts are not unduly adverse:  Arrow-Leaved American Aster 

(Symphyotrichum urophyllum), an S1-ranked very rare species, and Nimblewill Muhly 

(Muhlenbergia schreberi), an S2-ranked rare species. 

a. Prior to site preparation or construction of the Project: 

 i. Petitioner shall establish, and designate, two Conservation Areas in the 

areas shown on the Site Plan included as Attachment C to the Rare, Threatened and 

Endangered Plant Mitigation Report dated November 11, 2014 (Plant Report), and 

admitted into evidence in this proceeding.  The Conservation Areas shall encompass the 

entire polygons of the areas shown in the southwest (to be designated Conservation Area 
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1) and southeast (to be designated Conservation Area 2) corners of the property on the 

Site Plan.  In other words, the Conservation Area polygons shall include the totality of 

the contiguous diagonal line markings shown on the Site Plan and illustrated in various 

colors designating the RTE survey information for “S3 – Uncommon”, “S1 – Very Rare” 

and “Proposed Mitigation area” in the southwest and southeast corners of the property. 

 ii. The Conservation Areas shall be identified with GPS coordinates, as shall 

the three 2’ by 2’ transplant plots identified in the Plant Report.  The GPS coordinates 

shall be provided to the Agency’s Natural Heritage Inventory program, and the locations 

of the transplant plots shall be added to, and clearly shown on, a larger scale version of 

the Site Plan (or a current aerial photo), which shall also to be provided to the Agency. 

 iii. The Arrow-leaved American Aster plants located in the area of the 

proposed solar arrays shall be transplanted to the transplant plots in a manner, under 

conditions, and within a date range, approved in advance by the Agency.     

 iv. Petitioner shall carry out the activities (tree and shrub removal) as 

described in the Plant Report for establishment of the Conservation Areas, taking care not 

to damage or disturb the Arrow-leaved American Aster plants existing in, or transplanted 

to, those areas.  All equipment shall be cleaned of soil and plant material prior to entry 

into the Conservation Areas in order to minimize the spread of invasive species by 

reducing the transportation and introduction of seeds and plant material. 

 v. Prior to site clearing and construction, Petitioner shall place a temporary 

perimeter fence, consisting of an orange snow fence, or similar fencing, to ensure that 

construction workers and machinery avoid the Conservation Areas.  Petitioner shall have 

a representative of Arrowwood Environmental inspect the fencing prior to construction, 
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to confirm it is appropriately located, secured, and clearly visible.  The Arrowwood 

Environmental representative shall also brief the construction crew on the locations of, 

and need for avoidance of, the Conservation Areas prior to commencement of 

construction and site preparation activities. 

 vi. The temporary perimeter fencing shall be removed upon completion of all 

construction activities. 

 vii. The Nimblewill Muhly plant populations identified in the northeast corner 

of the easterly-most portion of the property shall also be fenced off and avoided during 

construction and site preparation activities, utilizing the same protocols in subpart v., 

above.  The temporary fencing shall also be removed upon completion of all construction 

activities. 

b. Monitoring of Conservation Areas: 

 i. The Conservation Areas shall be monitored by Arrowwood Environmental 

for a period of three years from completion of construction to document survivorship of 

the transplanted plants as further described in the Plant Report. 

 ii. The Conservation Areas, and surrounding 50’ zone, shall be inspected by 

Arrowwood Environmental at least one time per year for a period of three years from 

completion of construction to monitor and control any invasive plants within the 

Conservation Areas and the surrounding 50’ zone.  All invasive plants shall be removed 

from these areas.  The use of herbicides is not permitted without express written approval 

of the Agency.  Mechanical removal is allowed. 
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 iii. An annual report detailing the activities identified in subparts b.i. and ii., 

above shall be submitted to the Agency’s Natural Heritage Inventory program by 

December 31 of each year during the three-year monitoring period. 

 iv. Representatives of the Agency’s Natural Heritage Inventory program shall 

be permitted to access the Conservation Areas, at reasonable hours, in order to 

independently inspect the conditions of those areas and the plants growing therein during 

the life of the Project. 

c. During operation of the Project: 

 i. Petitioner shall make its operations and maintenance contractors aware of 

the Conservation Areas.  All operations and maintenance activities shall be conducted in 

a manner that avoids damage or harm to the Arrow-leaved American Aster plants, and 

other plants noted in the Plant Report.  The Conservation Areas shall be mowed at least 

once every three years.  All mowing in these areas shall take place after October 15. 

 ii. All equipment shall be cleaned of soil and plant material prior to entry into 

the Conservation Areas in order to minimize the spread of invasive species by reducing 

the transportation and introduction of seeds and plant material. 

d. During decommissioning of the Project: 

 i. Prior to decommissioning activities, Petitioner shall place a temporary 

perimeter fence, consisting of an orange snow fence, or similar fencing, to ensure that 

construction workers and machinery avoid the Conservation Areas.  Petitioner shall have 

a qualified botanist inspect the fencing prior to decommissioning, to confirm it is 

appropriately located, secured, and clearly visible.  The qualified botanist shall also brief 

the decommissioning crew on the locations of, and need for avoidance of, the 
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Conservation Areas prior to commencement of decommissioning activities.  All 

decommissioning activities shall avoid the Conservation areas. 

 ii. The temporary perimeter fencing shall be removed upon completion of all 

decommissioning activities.  See First ANR Stipulation at 3-7. 

Necessary Wildlife Habitat and Endangered Species [10 V.S.A. §6086(a)(8)(A)] 

Under this subcriterion, Petitioner must address whether the project will destroy or 

significantly imperil necessary wildlife habitat or any endangered species; and whether: (i) the 

economic, social, cultural, recreational, or other benefit to the public from the development or 

subdivision will outweigh the economic, environmental, or recreational loss to the public from 

the destruction or imperilment of the habitat or species; (ii) all feasible and reasonable means of 

preventing or lessening the destruction, diminution, or imperilment of the habitat or species have 

been and will continue to be applied; and (iii) a reasonably acceptable alternative site is owned or 

controlled by the applicant which would allow the development or subdivision to fulfill its 

intended purpose. 

As per the testimony of Dori Barton, the Project area does not contain necessary wildlife 

habitat, and is not in close proximity to any necessary wildlife habitat.  In reviewing the NNHP 

digital database, there are no records or occurrences on the Project site of any rare, threatened or 

endangered animal species.  The closest mapped RTE animal species occurrence is 

approximately 1 mile to the south west of the Project Site.  Mr. Scott Darling from the Vermont 

Fish and Wildlife Department has indicated that the Project is not located within the range of the 

Indiana Bat.  See Barton pf. at 4 and Exhibit CS-DB-2. 

Public Investments [10 V.S.A. §6086(a)(9)(k)] 



32 
 

Under this subcriterion, Petitioner must address whether the project will unnecessarily or 

unreasonably endanger the public or quasi-public investment in the facility, service, or lands, or 

materially jeopardize or interfere with the function, efficiency, or safety of, or the public's use or 

enjoyment of or access to the facility, service, or lands.  As per the testimony of Brad Wilson. the 

Project will not create any adverse burdens on the public investments.  Existing adjacent public 

investments as described in 10 V.S.A. § 6086(a)(9)(K) are limited to Highway 7 and GMP’s 

overhead distribution circuit.  There are no Project impacts that would endanger or interfere with 

Highway 7.  Per the submitted system impact study performed by GMP, there will be no adverse 

effects to their distribution system as a result of the Project interconnection.  See Wilson pf. at 22 

and Exhibit CS-ECOS-5. 

Public Health and Safety [30 V.S.A. §248(b)(5)] 

As per the testimony of Brad Wilson, the Project does not present any unique risks to the 

public and it will not pose and undue adverse effect to public health and safety.  The Project 

creates no adverse environmental effects.  The Project does not create any waste or other 

emissions that would be harmful to the public health and safety.  The Project will be designed to 

follow all applicable safety codes.  The Project will include safety and security measures 

designed to discourage access to the site by unauthorized/untrained members of the public.  See 

Wilson pf. at 13. 

Use of Natural Resources [30 V.S.A. §248(b)(5)] 

Under §248(b)(5) Petitioner should also demonstrate that it will make very little use of 

natural resources and that such use will not have an undue adverse effect.  As per the testimony 

of Scott Michael Mapes, the Project will make very little use of natural resources and will not 

have an undue adverse effect.  The Project will not cause unreasonable soil erosion or reduction 
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in the capacity of the land to hold water so that a dangerous or unhealthy condition may result.  

While there are streams and wetlands located on the Project site, these features will be 

sufficiently protected by the implementation of a comprehensive EPSC plan which will include, 

at a minimum: silt fencing being installed and maintained down gradient of areas of earth 

disturbance; and stabilizing all earth disturbances with temporary BMPs.  Permanent 

stabilization will be achieved with native grass seed upon completion of construction activities.  

Access by construction equipment and service vehicles will be from a single access point off of 

Willow Road.  This access will be improved and stabilized with a stone construction entrance to 

prevent the tracking of sediment off site.  Any tracked sediments found on Willow Road will be 

routinely swept up.  To control dust during construction-phase activities, water will be applied as 

needed.  During construction-phase activities, the Petitioner will implement BMPs as detailed in 

the project EPSC plan and as required by Stormwater Construction General Permit #3-9020.  See 

Mapes pf. at 12-13, Exhibit CS-SMM-2, CS-SMM-7 and Exhibit CS-ECOS-4. 

The Project will have very limited temporary impacts to no permanent impacts to prime 

agricultural soils.  There are no soils on site with significant agricultural potential. The soils at 

the site, according to the USDA Soil Survey, are mapped as either very stony Georgia loam 

(67C) or very stony Stockbridge loam (65C).  There is a small mapped section of Galway-

Farmington complex (41C).  These soils possess a Vermont Agricultural Value Group of 9-10.  

Based on an evaluation of the USDA soil survey for the project location, the NRCS Farmland 

classification Systems for Vermont, GIS data, soil characteristics and profile, the project area 

contains no primary agricultural soils of statewide importance (agricultural value 1-7), as defined 

under Act 250.  See Mapes pf. at 14 and Exhibit CS-SMM-6. 
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Approximately 14.85 acres of existing vegetation on the site will be cleared for the 

Project footprint.  These trees and other groundcover species will be mechanically harvested and 

chipped while onsite.  The resulting chippings will be removed from the site and taken to an 

appropriate nearby plant waste disposal facility or a nearby biomass-to-energy generation 

facility.  After the Project is mechanically installed, the entire site will be re-seeded with a native 

species grass-based groundcover to maintain a natural appearance, as well as for providing 

stormwater and dust control qualities. 

The Project will not require the use of water during the construction phase (unless 

required for dust control) or during the operational phase (except for occasional cleaning of the 

solar panels).  If water is required, it will be brought to the site via small maintenance trucks or 

taken from an on-site source.  The Project is not located within any known Source Protection 

Area, but given the nature of the Project, the development is expected to have no impact on any 

public community or private water source.  See Mapes pf. at 10-12. 

E. Section 248(b)(6) --Integrated Resource Planning [30 V.S.A. §248(b)(6)] 

The Board has previously ruled that this provision does not apply to projects sponsored 

by private developers rather than regulated distribution utilities.  In addition, the Board’s Section 

8007(b) Order dated August 31, 2010 conditionally waives this criterion for all renewable energy 

projects with a capacity between 150kW and 2.2MW. 

F. Section 248(b)(7) --Electric Energy Plan [30 V.S.A. §248(b)(7)] 

The Board’s Section 8007(b) Order, dated August 31, 2010, conditionally waives this 

criterion for all renewable energy projects with a capacity between 150kW and 2.2MW. 

  
G. Section 248(b)(8) – Outstanding Resource Waters. 
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Under this criterion, Petitioner must demonstrate that the Project does not involve a 

facility affecting or located on any segment of the waters of the state that has been designated as 

outstanding resource waters by the water resources board, except that with respect to a natural 

gas or electric transmission facility, the facility does not have an undue adverse effect on those 

outstanding resource waters. 

There are no outstanding resource waters at the Project site or in the vicinity of the 

Project.  For this reason, the Project will have no impact on Outstanding Resource Waters.  See 

Barton pft. at 3 and Mapes pft) at 7.  Both ANR and the Department are satisfied that this 

248(b)(8) criteria has been satisfied as reflected in the MOUs and there is no evidence in the 

record that indicates otherwise 

H. Section 248(b)(10) – Existing or Planned Transmission Facilities. 
 

Under this criterion, Petitioner must demonstrate that the Project can be served 

economically by existing or planned transmission facilities without undue adverse effect on 

Vermont utilities or customers. 

The GMP system impact study establishes that the Project can be served economically by 

existing or planned transmission facilities without undue adverse effect on Vermont utilities or 

customers.  Per the system impact study performed by GMP, some network upgrades are 

necessary before the Project may interconnect to the GMP distribution grid.  Those upgrades will 

be performed entirely at the cost of the Petitioner.  See Wilson pft. at 15 and Exhibit CS-ECOS-

5.  Both ANR and the Department are satisfied that this 248(b)(10) criteria has been satisfied as 

reflected in the MOUs and there is no evidence in the record that indicates otherwise. 

In conclusion, the 30 V.S.A. § 248 criteria were fully vetted by the Petitioner’s experts 

and by the Department and ANR.  The Petitioner responded to the requests of both the 
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Department and ANR and made multiple changes to its site plan to rectify any concerns such 

agencies had.  Both ANR and the Department are satisfied that the 248 criteria has been satisfied 

subject to the conditions set forth in the MOUs.  Therefore, the evidence in the records supports 

the conclusion that Board should issue the Petitioner a Certificate of Public Good with respect to 

the Project, subject to the conditions outlined in the MOUs.     

III. The Harris Intervention. 

In her motion to intervene Harris argued that (i) the Project would not comply with 30 

V.S.A. §248(b)(1) alleging it would unduly interfere with orderly development of the region and 

(ii) the Project would not comply with 30 V.S.A. §248(b)(5) based upon purported visual, wind 

and noise concerns.  See Harris Motion to Intervene at Paragraph 18.  Harris, however, failed to 

introduce any evidence on those issues.  Harris herself characterized the amount of money that 

she would have had to expend to provide evidence, particularly in the area of wind, as “a 

relatively small amount of money.”  See the Technical Hearing Transcript at page 57.  Yet Harris 

chose not to do so.6  As a result, there has been no evidence presented by Harris that detracts 

from the clear evidence provided by the Petitioner that all conditions for the issuance of a CPG 

have been satisfied.   

 IV.  Conclusion 

President Barack Obama has rightly called climate change the greatest threat to national 

security.   We now regularly see reports of collapsing glaciers in Antarctica caused by the 

continued inaction on climate change.7  Since 2000 the planet has experienced 14 of the hottest 

                                                 
6 As noted in footnote 5 above, Harris Exhibit 1 was only introduced for impeachment purposes, and thus is not 
substantive evidence. 
7 http://www.nytimes.com/2014/11/23/us/climate-change-threatens-to-strip-the-identity-of-glacier-national-
park.html?_r=0, http://www.nytimes.com/aponline/2015/02/27/world/ap-aa-antarctica-glacial-melting.html, 
http://www.nytimes.com/2015/06/02/science/mount-everest-glaciers-melt-disappear-nepal.html.  
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years on record, and recently scientists at the US National Oceanographic and Atmospheric 

Administration have debunked the notion that climate change has slowed down.8  In June 

researchers at Stanford, Princeton and Berkeley issued a report that the effects of climate change, 

pollution and deforestation have caused the Earth to enter the beginning of a new extinction 

phase where humans could be among the first casualties.9  The evidence that dramatic and 

immediate action is required continues every day.  Just a few weeks ago, a study written by 

NASA’s former lead climate scientist and 16 co-authors, “concludes that glaciers in Greenland 

and Antarctica will melt 10 times faster than previous consensus estimates, resulting in sea level 

rise of at least 10 feet in as little as 50 years.”10  As Governor Peter Shumlin recently stated: 

“Climate change is real.  It’s a threat to humanity.”11  The Chelsea Project will advance the goals 

of fighting the devasting impacts from climate change. Whatever the unsubstantiated and private 

concerns of Libby Harris may be, they pale in comparison to the benefits provided by the 

Project, and the urgent need for action on climate change.     

The Petitioner’s evidence shows that the 30 V.S.A. § 248 criteria have been met.  In 

addition, that criteria was fully vetted by the Petitioner’s experts and by the Department and 

ANR.  The Petitioner responded to the requests of both the Department and ANR and made 

multiple changes to its site plan to address concerns such agencies had.  The Petitioner has also 

cooperatively worked with all of the neighbors in the Apple Hill homeowners association to 

                                                 
8 http://m.smh.com.au/environment/us-meteorological-body-finds-global-warming-slow-down-did-not-happen-
20150605-ghgvhn.html. 
 
9 http://www.bbc.com/news/science-environment-33209548. 
 
10http://www.slate.com/blogs/the_slatest/2015/07/20/sea_level_study_james_hansen_issues_dire_climate_warning.h
tml 
 
11 http://www.vtdemocrats.org/news/vermont-governor-peter-shumlin-right-climate-change-real.  
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address their concerns and has made changes to address such concerns.  Ms. Harris is the lone 

wolf that continues to object, but she has not provided any substantive evidence that can assist 

the Board in making its decision regarding the Petitioner’s satisfaction of the Section 248 

criteria.  The only testimony in this docket concerning the orderly development of the region, 

aesthetics, wind and noise supports the conclusion that the Petitioner satisfies the requirements of 

30 V.S.A. §§ 248(b)(1) and (b)(5).  Therefore, the Board should issue the Petitioner a Certificate 

of Public Good with respect to the Project, subject to the conditions outlined in the MOUs, with 

all deliberate speed.     

 

       CHELSEA SOLAR,LLC 

        By:    
 
        Michael Melone 
        Chelsea Solar LLC 
        c/o Allco Renewable Energy Limited  
        77 Water Street – 8th Floor 
        New York, NY 10005 
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